As background for the following articles in this issue on “construc-
tive trusts,” note that I've explored the idea that government uses
trusts to bypass the Constitution for about five years. |'m not going to
try to republish all of insights and opinions I've previously presented on
this subject. If I did, I'd have to fill up this whole issue of Suspicions
without adding anything new. However, | will provide a brief summary of
my earlier “Trust Fever” series of articles:

The essence of all trusts is divided title to property. To illustrate,
let's suppose a man owns perfect title (also known as “lawful,”
“complete,” or “full” title) to a home and decides to create a trust to
shelter that home. He first grants or donates the “perfect” title to his
home into the trust. The home thus becomes trust property (also known
as the trust “corpus”).

The grantor then divides his “perfect” title to the home into its two
sub-components: legaltitle and equitable title. Each “sub-title” contains
a different set of rights. Legal title includes the rights of actual control
and disposal of trust property. Equitable title includes the right of pos-
session and use of trust property.

The difference between legal and equitable titles is similar to the differ-
ence in rights between a landlord and a tenant. The landlord owns the
house and has legal right of control and disposal (sale) of the house. The
tenant has the equitable right to live in, use, and “possess” the house.
Although the tenant lives in the house, he has no legal right to tear down
walls, or sell the property.

When an individual has “perfect” title to his house, he has both the
legal right of ownership and the equitable right of use. He has the right to
both control (own) and live in (use) his house. However, when he creates



a trust, he appoints one or more trustees to hold the legal title to his
home, and he appoints one or more beneficiaries to actually live on the
property. The trustees effectively manage the home; the beneficiaries get
to live in the home.

It's a hard and fast rule that the trustees can’t enjoy the benefits of
the trust property, nor can beneficiaries exercise any real control (owner-
ship) over trust property. Whenever a single individual holds both the
legal title and equitable title to a trust property, the “sub-titles” are once
again unified into a single “perfect” title, the trust is said to be “executed”
and ceases to exist.

Trusts offer a number of advantages. First, trusts can provide for
beneficiaries who are too incompetent to provide for themselves.
For example, a wealthy father can create a trust that includes money or
property that’s to be used exclusively for the benefit of his minor children.
As beneficiaries, his children will get to use the father’s property (a house,
perhaps) or receive the profits from a business or investment—but they
don’t own legal title to the house or business and thus can’t foolishly sell
that property. The right of sale and actual control of the trust property is
left to the trustees. The advantage of this system is that if the father dies
when the children are young and foolish, he needn’t worry about his kids
selling the house for $1,000 to buy a new electric guitar or some drugs.

A second, and perhaps more important advantage of trusts, is that
they provide limited legal liability for trust property and/or trust members.

For example, suppose the kids who are beneficiaries of the mansion
left by their wealthy father, get drunk, and cause an automobile accident in
which several people are killed or injured. The survivors and heirs of the
victims may see the kids’ multi-million-dollar home and sue to gain owner-
ship of that property. Butif the mansion is held in trust, their lawsuit will
be unsuccessful. As beneficiaries, the kids get to use the mansion, but
they don’t own it. As a result, you can no more sue the beneficiaries for
the property they use, than you can sue the owner of an apartment com-
plex when one of his tenants causes an automobile accident on the street.

Shielded by a network of trusts, it's entirely possible to live like a king
and never have personal assets of more that $500 to your name. Sure,
people can still sue you. They can even win massive judgments against
you. Butinsofar as you lack legal title to property, you “own” nothing, and
therefore there’s nothing that can be taken from you. As aresult, you can
be virtually litigation proof. Essentially, no one will waste money paying
lawyers to sue a beneficiary who has no more personal assets than a home-
less bum.

A few years ago, a former governor of a south-western state retired
from public office into a life of wealth and leisure. He promoted and per-
sonally guaranteed an investment scheme which failed. Based on his per-
sonal guarantee and presumed personal wealth, he was ultimately sued
by his investors for the millions of dollars they’d lost. On receipt of the
suit, the former governor’s lawyers replied that everything their client had
was in trust, his personal net worth was trivial, and they would therefore
not even bother to defend against the investors’ suit.



Even though the former governor lived like a king in a mansion, his
assets were all held in trust, he was a legal pauper and therefore beyond
the reach of lawsuit. If the investors wanted to waste even more of their
money paying their lawyers to sue the former governor, they were free to
do so, but they’d never collect a dime. Result? The former governor stayed
in his mansion and the investors’ suit was dropped. You can’t squeeze
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blood out of a turnip—or a legitimate trust.
A third advantage is that trusts can be extremely secretive. The man
who places his mansion in trust for the benefit of his children has no obliga-

\

tion to inform the state or his neighbors of
the creation of that trust. Your trust might
only become public knowledge if it were en-
tangled in a lawsuit.

Although there are “statutory trusts”
which are sanctioned by the state and cre-
ated according to state-approved rules,
there is no requirement that trusts be “statu-
tory”. You can create a private trust right
now, in privacy of your own home, without
informing anyone except the trustee you ap-
point to manage the trust. Unlike corpora-
tions, which must be registered with the
state, trusts can be established without pub-
lic or governmental knowledge or approval.

Despite their several advantages—
much like the “Force” in the Star
Wars movies—trusts also have a “dark side”.
For example, if government creates a trust
(like Social Security) and tempts you to ac-
cept its “benefits,” it can thereafter treat
you as a “beneficiary” of a that trust. While
being a beneficiary may have certain advan-
tages (limited liability, secrecy) in private
relationships, being a beneficiary of a gov-
ernmental trust can create serious political
and legal disabilities: beneficiaries implic-
itly surrender any claim to legal and/or un-
alienable Rights with respect to trust prop-
erty.

The problem with beneficiaries is that
they have no legal rights within the context
of the trust. The reason for this disability is
that—according to Bouvier’s Law Dictionary
(1856)—all rights flow from title. For ex-
ample, the reason you can drive your car,
but you can’t drive mine is that you have a
title to your car but you have no title to mine.
Your right to live in your home or apartment



ultimately flows from a title to that property. Even if you don’t personally
hold a title to that house or apartment, you are ultimately renting from
someone who does.

But it's not only true that your rights to property flow from your title to
a property; it's true that the kind of rights your receive depend on the kind
of title you hold. Virtually everyone assumes that there is only one kind of
title: the “perfect” or “complete” title that a grantor must possess to
create a trust.

That assumption is wrong. Remember how the essential feature of a
trust is division of perfect title into it's two “sub-titles”"—legal and equi-
table? With legal title, trustees receive one bundle of rights (ownership,
control, disposal). With equitable title, beneficiaries receive a different
bundle of rights (possession and use). These bundles are mutually exclu-
sive. By definition, being a trustee means you can have no equitable rights
in trust property. Likewise, beneficiaries, by definition, have no legal rights
to trust property.

This distinction between “kinds” of title becomes particularly impor-
tant when a beneficiary goes to court as a plaintiff. Although the plaintiff-
beneficiary may suppose his case will be heard in a court of law, he’ll be
wrong. The only purpose for a court of law is to determine /egalrights. It
follows that if you don’t have legal title to the subject matter of a lawsuit,
you can’t have legal rights to that subject matter, and therefore, you have
no standing atlaw. Unless you have legal title to the subject matter of a
case, there is nothing for a court of law to decide.

As a result, beneficiaries can’t invoke a court of law (which only de-
cides legal rights) when they litigate. Instead, beneficiaries but must al-
ways invoke a court of equity wherein the judge rules strictly according to
his own alleged “conscience”. In equity, the judge is unbound by law and
the litigants are virtually helpless to resist almost any decision the judge
wishes to impose. If the judge doesn’t like the color of your eyes, your
political bias or your religious beliefs, he can rule against you. Beneficia-
ries have virtually no rights or recourse to defend themselves against judi-
cial bias or even overt oppression. Beneficiaries are always at the mercy
of the court.

Thus, from government’s point of view, degrading a Citizen to the status
of beneficiary essentially empowers government to treat the beneficiary as a
subject. As subjects, we are obligated to accept without question or constitu-
tional defense virtually any regulation the government wishes to impose.

In other instances, government also tricks us into accepting the role
of “trustee” relative to governmental or private trusts. If we unwittingly
accept that status of trustee, government can impose a virtually unlim-
ited list of “fiduciary duties” (like paying income tax) upon us. In the
capacity of trustee, we must accept whatever burdens and obligations
are placed upon us by the trust indenture (rules of the trust)—even if
those duties are seemingly unconstitutional.

Although you can’t be both trustee and beneficiary of the same trust,
you can simultaneously be a trustee of one trust and a beneficiary of
another. As a result, government will sometimes treat us as beneficiaries;
sometimes as trustees. In either case, our claim on unalienable Rights is



compromised or implicitly denied. This denial is particularly frustrating,
mysterious, and seemingly inexplicable because not one manin 10,000
could even imagine that the government might surreptitiously impose these
trust relationships and legal personalities on us without our express knowl-
edge. Butthrough these unexpected trust relationships, the government
and courts can “secretly” bypass the Constitution and deprive us of our
unalienable Rights based on the presumption that we “understood” and
voluntarily agreed to surrender those Rights when we became beneficiaries.

At first, the idea that government could use trusts to bypass the Con-
stitution and deprive us of rights or subject us to unexpected duties sounds
absurd. But trusts have several major attributes that make this kind of
covert oppression possible.

First, anyone—including government—can create a trust without
expressly using the words “trust,” “trustee,” “grant,” “grantor,”

-
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Say goodbye to your monthly phone bill.
Flat-rate Unlimited calling plans have arrived.
Never Be Charged by the Minute Again.
Unlimited—Make both In-state and Out-of-state calls.
Residence or Small Business $59.95 per month

with trusts. Regardless of words
used (and even when no words are
used), itis incumbent on every per-
son to recognize their role in a trust
by recognizing the nature of their
relationship to another person or

More info, click Future Phone )
- /

trust property.

| doubt that one person in one hundred can even understand what |
just wrote. Worse, | doubt that one person in 10,000 can recognize a
“trust relationship” whenever he happens to participate in one.

For example, suppose you borrow my pen. Insofar as | expectyou to
return my pen, we have just entered into an unstated trust relationship
wherein | am the beneficiary (the one who trusts you will return my pen)
and you are the trustee (the one who temporarily controls the pen). Even
though neither of us used the words “trust,” “benefit” etc.—even though
you did not expressly agree to return my pen, | am trusting that you will
return my pen, you are trusted with control of my pen, and therefore, we
have a “simple” (unexpressed) trust relationship.

Creating trust relationships can be just that simple. As aresult, it's
easy for government to entangle folks in trust relationships (and thereby
compromise whatever rights they might normally expect to have) without
folks having any idea of what’s happening.

Further, few people realize that whenever the word “Application” is
used by an governmental agency, it typically means “Application for Ben-
efits”. For example, when you fill out an “Application” for a drivers license,
Social Security Card, or bank account, you are probably applying for a
“benefit” to be provided by a governmental trust. You can’t normally re-
ceive a “benefit” without being a “beneficiary”—and “beneficiaries” have
no legal rights. Thus, by voluntarily filling out an “application” you may
unwittingly forfeit your claim to any legal rights or standing at law relative
to the trust property.



f you'd like to see an express trust agreement, read a software

license from Microsoft or any other major software provider. The
“license” identifies you as the “End-user”. Anytime you see the word “use”
or “user” beware of the possible presence of a trust relationship. In the
case of software, Microsoft makes it clear that you don’t own the software
product—you merely get to use it on one computer. But at all times real
ownership of the product remains with Microsoft; they own legal title to
the software. Your “license” merely gives you an equitable title (or inter-
est) to use their software.

If you don’t like your limited rights as a beneficiary, your only option is
to return the software (trust property). Otherwise, by continuing to “use”
the software (accepting the benefit) you have virtually no legal rights against
Microsoft. If the software crashes
your computer, destroys the data Yo Uur Ad H e re !
base that runs yours business, or
causes you accounting software to
add a zero to the amount of money
your computer sends by check to
each of your creditors—tough. As
a beneficiary you have almost no

recourse at law against the grantor, Send ad and check to: Suspicions POB 540786 Dallas,
trust or trustee. Texas 75354-0786 The United States of America
Thus, even without any express or email to: adask@suspicions.info

indication that your “application”
can bind you to a trust relationship,
a trust relationship and resulting diminished status can be impressed on
your life. When you filled out the “application,” you probably thought you’d
receive some free “benefits”. Silly you. What you didn’t know (and they
had no obligation to disclose) was that you’d pay for that beneficial “pot-
tage” with the surrender of your unalienable Rights. If you should ever
lodge a complaint against the trust or trustees, the courts will silently
presume that: 1) you recognized the trust relationship when you “applied”
to become a beneficiary, and 2) you knowingly and voluntarily surrendered
your unalienable and legal rights when you applied to become beneficiary.

Based on those silent presumptions, you will lose your case. Insofar
as the average person can’t even imagine that they could be seduced into
surrendering their unalienable Rights by filling out a mere “Application,”
they will never raise an effective defense in court against the imposition of
duties (or loss of rights) under an unseen governmental trust.

Do you see the potential power? Even though trusts are virtually
invisible to 98%, of Americans; even though we have no training in trusts
during our grade school, high school or college education—we are expected
to “see” trust relationships whenever we encounter them. If we fail to see
those trust relationships, we will still be bound by their invisible chains.

But if you can’t “see” those invisible chains, how can you complain
about them to the court? If you don’t expressly complain about those
chains, the court will leave them in place (around your neck). Thus, through
trusts, you can be effectively enslaved without even knowing how that
enslavement occurred.




Second, unlike contractual relationships, there’s no requirement
for “full disclosure” when you create a trust and designate some-
one to be a beneficiary. The best illustration of this attribute is the fact
that | can create a trust and designate my six-year old daughter as benefi-
ciary. Thereis no requirement that | “fully disclose” the terms of the trust
to my beneficiary.

Why? Because, as a beneficiary, she is presumed incompetent and
unable to understand the operation of a trust. Similar presumptions allow
government to impose trusts on adult “beneficiaries” who are also deemed
“incompetent” to understand the relevant trust privileges and duties. There
is no more need to fully disclose trust rules and regulations to adult benefi-
ciaries than there is to fully disclose trust rules and regulations to chil-
dren.

Similarly, government can create a trust and designate you as a ben-
eficiary of that trust without expressly informing you of that fact. As a
result, whenever you relate to property of that governmental trust, you
will have no legal rights and will be treated as a mere beneficiary in a court
of equity.

Insofar as we are presumed to have accepted appointment as trust-
ees, we can also be bound by rules which have never been expressly
explained to us and even by arbitrary rules that, ordinarily, would be ex-
ceed the constitutional limits of government’s delegated powers. For ex-
ample, under the Constitution, government has no authority to penalize a
man who has not damaged another person’s body or property. However,
if that person enters into a trust relationship with government, govern-
ment can absolutely regulate and even punish that man’s acts whenever
they violate arbitrary trust rules—even if no other person or person’s prop-
erty has been damaged.

In sum, trusts can be created and imposed without express words,
without full (or any) disclosure, and without our express knowledge (in
secret). As aresult, trusts can be used as invisible snares to trap all of
us into relationships and roles which compromise our rights as Citizens,
reduce us to the status of subjects, and impose unwanted duties. And
insofar as we are totally unaware of trusts and their strange powers, they
are virtually invisible to us, and thus virtually impossible for the vast ma-
jority of Americans to resist or escape. - |



Is there a device able to ward off unseen and unwanted trusts? A
magic amulet to wear around our necks to keep us safe from the “boogy-
trust”?

Probably not. If there is a way to effectively ward off disabling trusts,
it will probably depend on having sufficient personal knowledge of trusts
to recognize, avoid or at least expressly protest each relationship with a
governmental trust as they’re encountered.

Even so, there is a term defined in several editions of Black’s Law
Dictionary which seems to ward off constructive trusts much like garlic
wards off vampires: “atarm’s length”. The term is defined in Black’s 1st
Edition (1891) and 4th Edition (1968) as:

“Beyond the reach of personal influence or control. Parties
are said to deal ‘atarm’s length’ when each stands upon the strict
letter of his rights, and conducts the business in a formal manner,
without trusting to the other’s fairness or integrity, and without be-
ing subject to the other’s control or overmastering influence.”
[Emph. add.]

The classic definition of “beneficiary” is “one who trusts”. Therefore, if
one acts only “at arm’s length,” he would seem to do so “without trusting”
and, thus, couldn’t be a beneficiary.?

Black’s 7th Edition (1999) does not define the term “at arm’s length”.
Instead, it defines “arm’s-length” as an adjective that means:

“Of or relating to dealings between two parties who are not
related or not on close terms and who are presumed to have roughly
equal bargaining power; not involving a confidential relationship
<an arm’s-length transaction does not create fiduciary duties be-
tween the parties>. [Emph. add.]



The concepts of “confidential relationship” and “fiduciary duties” are
normally essential to trust relationships. Because these concepts are de-
nied by the definitions of “at arm’s length” (Black’s 1st and 4th), and
“arm’s-length” (Black’s 7th), both terms seem to implicitly deny the exist-
ence trust relationships.2

Black’s 7th defines “fiduciary relationships” as:

A relationship in which one person is under a duty to act for
the benefit of the other on matters within the scope of the rela-
tionship. Fiduciary relationships—such as trustee-beneficiary,
guardian-ward, agent-principal, and attorney-client—require the
highest duty of care. Fiduciary relationships usu. arise in one of
four situations: (1) when one person places trust in the faithful
integrity of another, who as a result gains superiority or influence
over the first, (2) when one person assumes control and responsi-
bility over another, (3) when one person has a duty to act for or
give advice to another on matters falling within the scope of the
relationship, or (4) when there is a specific relationship that has
traditionally been recognized as involving fiduciary duties, as with
a lawyer and client or a stockbroker and a customer.—Also term
fiduciary relation; confidential relationship. [emph. add.]

There’s a lot to be derived from that definition, but | want to explore
just two elements:

First, “fiduciary relationships” are not confined to the beneficiary-
trustee relationships of trusts. Instead, fiduciary relationships also in-
clude guardian-ward, agent-principal, attorney-client and possibly other
unnamed relationships. (Could these un-named fiducial relationship include
husband-wife, parent-child, em-
ployer-employee, business-cus-

4 N
O u t I aWS L eg al Se rV I C e tomer, doctor-patient and teacher-

student?)
All RIi g h ts Preserv ed This multitude fiduciary relation-
ships seem governed by principles
AI I Wr on g ) Reve N g ed largely indistinguishable from those
. governing trusts. | strongly suspect
U nconvention a| |_ aw that most of these relationships—

although they carry alternative des-

www.outlawslegal.com ) lgnations—may be varieties of

Second, Black’s definition of “fi-
duciary relationships” uses the words “relation” and “relationship” eight
times. That emphasis on “relationships” may seem unremarkable, but as
you'll read in the article “Legal Personality” (this issue), “relationships”
may be far more important than most of us have so farimagined.

For example, I'm beginning to wonder if our invisible, external “rela-
tionships” may have a legal existence of their own that’s separate and
apart from our individual existence. We know that the names “Alfred Adask”




and “ALFRED N. ADASK” signify two different legal entities. “Alfred” is a
natural man and creation of God; “ALFRED” is an artificial entity presum-
ably created by government. But what kind of artificial entity is “ALFRED”?
Isitatrust? Acorporation? Both [ ] \
answers have been advanced; so
far, neither has proven satisfactory. L I F E I n th e CAS H LA N E I
Is it possible that all upper-case
names like “ALFRED” identify a “re-
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was construedto be a fiduciary “re-
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FRED” might be diagrammed some- Remember, there are only so many tomorrows.

thing like this: \ Whatever you need to do, do it today. )
Alfred <----------- ALFRED ------------- > Wendy

(natural man) (artificial entity) (natural woman)

This notion is more complex than the diagram suggests, but as you'll
read in a later article (“Legal Personalities”), the idea might not be as half-
baked as it first seems. If “ALFRED” is a legal personality that exists only
in the “space” between two persons having a “fiduciary relationship,” it
would imply that “ALFRED” can’t “exist” if the fiduciary relationship be-
tween “Alfred” and “Wendy” were denied. In other words, if Alfred and
Wendy entered into their mutual transactions “at arms length,” there’d be
no “relationship” between them, and ALFRED might not exist. Given that
virtually all of our lawsuits are denominated in ALFRED’s name, the non-
existence of that entity might cause the courts some inconvenience.

'm even starting to wonder if a “relationship” might not be the pri-
mary subject-matter of most lawsuits in equity.

Is it possible that the plaintiff isn’t the subject matter, the defendant
isn’t the subject matter; what one or the other party did or didn’t do isn’t
really the subject matter. Is it possible that, at bottom, the real subject
matter of most suits in equity is a presumed “trust relationship” between
the plaintiff and the defendant?



This may be an important avenue of investigation since “subject mat-
ter jurisdiction” is so critical to court jurisdiction that it can be challenged
at any time—even long after a case has been decided. So, if a court’s
“subject matter jurisdiction” were based on an unstated but presumed

trust relationship between the plain-

GrOW RlCh |n America’s tiff and defendant, and if the defen-

dant were able to expressly deny
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previous articles on trusts in this
issue, trust relationships can be “construed” (created out of thin air) by
the courts to achieve jurisdiction over unsuspecting defendants. Given
that the resulting “constructive trusts” are legal fictions, they are virtually
invisible to both unsuspecting litigants. But if you learned to “see” con-
structive trusts, the court’s system of “invisible snares” (trust relation-
ships) might be more easily challenged and denied. And if there’s no trust
relationship between a plaintiff and defendant, what basis remains for a
court’s jurisdiction in equity?

So how can we use “atarm’s length” or “arm’s-length” to shield
our-selves from the obligations imposed by constructive trusts?

I’'m not sure.

Perhaps we could post public notices in a newspaper declaring that,
unless we expressly declare otherwise, in order to preserve all of our
unalienable Rights, all of our transactions will be conducted strictly “at
arm’s length”. Alternatively, we might add an “atarm’s length” disclaimer
over each of our signatures or as codicils to all of our contracts to notify all
others that we won’t enter into an implied or presumed trust relation-
ships.

If we can devise an effective strategy to conduct all of our transac-



tions at “arm’s length,” we may be able to blunt or even eliminate the
jurisdiction of courts of equity. And if they can’t get at us in equity, that
may leave only courts of law—and | don’t think the courts want to deal
with our divorces, traffic fines and tax squabbles at law.

Why? Because courts of law determine just one thing: legal rights.
Legal rights flow from legal title, and in our brave new democracy, we have
virtually no legal titles, no legal rights, and thus no standing at law. As a
result, without an underlying presumed trust relationship, most lawsuits
might tend to “disappear”.

1 (If “at arm’s length” serves notice that you won’t act in the capacity
of a “subject,” it also seems to provide another shield against non-
constitutional governmental authority.)

2 However, the two definitions may differ in this regard: “at arm’s
length” seems to deny one’s status as a beneficiary (one who trusts), but
“arm’s-length” seems to deny one’s status as a trustee (one who is trusted
with “fiduciary duties”). I'm not convinced this distinction is real or
important. However, the possibility remains that we might need to
choose between the terms, depending on whether we wanted to refute
our status as a beneficiary or a as trustee in any presumed trust relation-

ship. o
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Every two weeks, | host a legal reform meetings here in Dallas. Ata
recent meeting, | was exploring the meaning of “atarm’s length” when
all the sudden | began to realize something new about the way our
courts work. If that realization is (roughly) correct, it could be impor-
tant; perhaps even exciting.

What follows is, for the most part, a reply | sent by email to one of
the people at the meeting, Terry Farmer. He’d expressed his apprecia-
tion for learning about “at arm’s length,” but | countered that | was more
excited about the new “insight” we’d stumbled onto at the meeting.

Dear Terry,

The “at arms length” concept seems important, but it was small stuff
compared to the insight gained during the meeting on the operation of the
courts. What we did last night—by beginning to see how the plaintiff may
be assumed be the beneficiary of a assumed trust relationship with his de-
fendant—and how that assumption inevitably opens the door for the judge
to construe a constructive trust—may be a big step forward in under-
standing the “system”. If that insight wasn’t particularly clear to people
attending our meeting, it was a revelation for me.

If that insight is correct, | can now imagine that “adhesion contracts”
and “quasi-contracts” etc., aren’t “contracts” at all (there’s usually no
lawful consideration). Instead, those terms were merely used to mask the
fundamental assumption on which the courts act—that those documents
or other conduct by the parties are evidence that a trust relationship had
been created between the parties. Based on that assumed trust relation-



ship, the unsuspecting plaintiff is assumedto act in the legal personality of
a beneficiary and the unwitting defendant is assumedto appear in the ca-
pacity of a trustee. Although the court assumes the plaintiff and defen-
dant know they’re involved in a trust relationship, that assumption is never
expressed to either litigant. As a result, without the knowledge, under-
standing or intention of either party, the courts will assumptively (se-
cretly) resolve their issue as if it were an alleged violation of trust law—
even though no such trust relationship did, in fact, exist.

This hypothesis doesn’t explain everything that happens in court. For
example, criminal cases are probably not based on trust relationships
(but penal cases may be).

Nevertheless, in civil cases between “private” parties, I’'m increas-
ingly confident that, in most instances, the court silently makes a series of
assumptions:

1) The first “great assumption” is that the plaintiff and defendant had
previously entered into a “implied” (not express) trust relationship;

2) Based on the assumed trust relationship, the court assumes it has
jurisdiction in equity;

3) The plaintiff appears in the court of equity as the assumed “benefi-
ciary” of the implied trust relationship and unwittingly implies that the
defendant holds the position of “trustee”;

4) The court of equity assumes in personam jurisdiction over the de-
fendant based on the defendant’s assumed status as trustee in the im-
plied trust relationship; and,

5) The plaintiff-beneficiary is assumed to be complaining that the de-
fendant-trustee has somehow breached his fiduciary obligations as trustee
in their implied trust relationship.

Note that every one of these assumptions is false.

n essence, I’'m wondering if our civil courts of equity operate
primarily through the imposition of constructive trusts upon unwitting
litigants. l.e., without either litigant’s knowledge, the courts assume both
litigants have previously entered into “implied” (unexpressed) trust rela-
tionships. What's the basis of this assumed trust relationship? Perhaps
a debt in credit or an implied promise of performance.l
Based on the assumption that the parties had voluntarily entered into
a trust relationship, the court construes the plaintiff’s complaint to allege
that: 1) the defendant-trustee promisedto perform (or refrain from per-
forming) some act, provide some service, or pay some money on behalf of
the plaintiff-beneficiary; 2) the plaintiff-beneficiary “trusted,” relied on and
“expected”? the defendant-trustee to perform as promised; but 3) the
defendant-trustee violated his fiduciary duties by failing to perform as he
had originally (and implicitly) “promised” and/or received a benefit which
(under trust law) can only be conferred on a beneficiary. (Trustees receiv-
ing trust benefits are condemned for having received “unjust enrichment”.)
The court then issues a court order which may serve as an express
trust indenture to clarify the interests and duties of both parties to the
former “implied” (unexpressed) trust relationship. The plaintiff-beneficiary’s
trusting “expectations” are either confirmed, modified or denied; the



trustee’s alleged fiduciary obligations are likewise clarified and specified.
The court’s “order” will compel the defendant to perform whatever fidu-
ciary obligations the court finds were “intended” by the parties when they
first entered into their “implied” trust relationship. Any “unjust enrich-
ment” received by the trustee-defendant will be ordered to be “disgorged”
and returned to the beneficiary-plaintiff or perhaps some other third-party
beneficiary.

Admittedly, this seems to be a pretty “far out” hypothesis. Itis so
foreign to almost everyone’s understanding of our civil court system, that
it’'s almost certainly mistaken. Even if I’'m roughly correct, I’ve undoubt-
edly made some serious oversights or errors.

But even if it’s just roughly correct, it's a blockbuster.

As a defendant, how can you stop a case against you based on an
implied “trust relationship”? If my “constructive trust” theory is
roughly correct, | can imagine several possible strategies.

First, you might argue that the court’s “great assumption”—that there
was a trust relationship between you (the alleged defendant/trustee) and
the plaintiff-beneficiary)—was false.
E.g., you might argue that the rela-
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So if the plaintiff has no legal
right relative to the controversy with the plaintiff, he can’t invoke a court of
law. And if there’s no trust relationship for the plaintiff to base a claimin
equity, how can the plaintiff sue?

Second, you might concede that a trust relationship did, in fact, exist



between you (the alleged defendant-trustee) and the plaintiff, but it was a
intendedto be a different trust relationship (possibly biblical) from the secular
trust relationship the court attempted to construe. If the judge miscon-
strued your original but unexpressed intentions, he would’ve “construed”
the wrong trust, therefore his resultant court order (express trust inden-
ture) might be a nullity.

For example, suppose you're tangled up in a divorce or custody battle
and your spouse appears in court as the beneficiary/plaintiff and you are
the assumed defendant/trustee. The judge will want to rule “in the best
interests” of the child according to a secular trust relationship based on
Birth Certificates, Social Security Accounts, and your Marriage License.
But what would happen if you defended yourself claiming that the only
trust you were aware of or knowingly entered was a “trust in God” wherein
the terms of the marriage, divorce, child custody, and support would be
spelled in your “trust indenture”—the Bible? Thus, despite the secular
“hooks” of Marriage License, Birth Certificate and social Security Accounts,
you might be able to mount a strong defense based on your 15t Amend-
ment Right of Freedom of Religion.

Of course, you'd probably have to refute, revoke or otherwise com-
promise the legal impact of the various secular “hooks”. For example,
when the court prepared to decide the case “in the best interests” of your
alleged child “MARYANN B. DOE” (an artificial entity) you might argue that
you're a natural man and not parent to any alleged “child” who was, in fact,
an artificial entity. Instead, you might claim that your only daughter is the
flesh-and-blood offspring named “Maryann Doe” (a gift from God), and there-
fore your only “trust relationship” with that child is expressly described in
the faith (trust indenture) called the “Bible”.

Third, you might argue that although a trust relationship did in fact
exist between you and the plaintiff, the plaintiff-beneficiary was in breach
of that trust relationship and therefore lacked the “clean hands” required
to invoke a court of equity.

A classic illustration of the “clean hands” doctrine is seen in the story
of Jesus telling a crowd bent on stoning a sinful woman to death that “He
who is without sin, cast the first stone.” Since everyone in the crowd was
also guilty of sin, they lacked the “clean hands” required to act against
their fellow sinner.

Today, the “clean hands” doctrine simply says that a plaintiff may not
ask for equity if he hasn’t given equity. In other words, you can’tinvoke a
court of equity to force your neighbor to return the lawn mower he bor-
rowed, if you are equally guilty of first refusing to return the neighbor’s
power saw which you borrowed.

Sofar as | know, the issue of “clean hands” is irrelevant at law. If you
invoke a court of law (not equity) and produce your legal title to the lawn
mower, the court of law will compel your neighbor to return your lawn mower
even if you are simultaneously guilty of refusing to return the neighbor’s
power saw, VCR and family car. If the neighbor wants his property back,
he can produce legal title to the missing property and invoke a court of
law, or (lacking legal title) he can invoke the court in equity—that’s his



choice and his problem. But if you have /egal title to the lawn mower, a
court of law will force the neighbor to return it—no if’s, and’s or but’s.

I’'m intrigued by the application of the “clean hands” doctrince in mod-
ern family law (which appears to be litigated exclusively in equity). l.e.,
the plaintiff who initiates a divorce is arguably at fault for attempting to
destroy what was supposed to be a til-death-do-us-part relationship. By
filing for divorce, the plaintiffintentionally breaks his oath to God, violates
the marriage covenant, ignores his spouse’s “expectations,” and dam-
ages the other spouse, their children, and even society. These violations
would seem to be prima facie evidence that the plaintiff lacks the requisite
“clean hands” to initiate a divorce in equity. Therefore, the plaintiff should
ordinarily be forced to accept the painful and humiliating duty to, instead,
file for divorce at law—where it will be necessary to prove that other spouse
is the “bad guy” in no uncertain terms.

But what if the plaintiff is the “bad guy”? What if the plaintiff’s real
reason for divorce is not “irreconcilable differences” but rather that he
wants to run off to Florida with his secretary? Conventional divorce law
(not equity) would not allow the errant plaintiff to divorce his innocent
spouse unless the spouse agreedto “give him” a divorce. Plaintiffs might
have to “pay through the nose” to get that “agreement”. Moreover, it
might be almost impossible to secure a divorce agreement at law from a
spouse who 1) was innocent of any wrong-doing (adultery); and 2) wanted
to maintain the marriage no matter how unpleasant that marriage might be.

Historically, virtually all divorces were probably conducted only at law
where the plaintiff had to prove the defendant-spouse had violated the
marriage covenant—usually, by committing adultery. Adultery was not
only hard to prove, it was messy and destructive of personal lives and
reputations.

Today, | doubt that any divorces are conducted at law. Instead, mod-
ern divorces appear to be conducted in equity—even though the plaintiff
lacks the “clean hands” required to invoke equity jurisdiction.

How can | explain the apparent contradiction?

No-fault divorce.

Under this “new-and-improved” legal formula, your guilt as a plaintiff
and your spouse’s innocence as a defendant are irrelevant. It doesn’t
matter whether your spouse is a sinner or a saint. If you're tired of the
marriage, you can bail out. Anyone who's hot to run off to Florida with a
new boyfriend, girlfriend, whatever, is free to trot.

It occurs to me that the requirement for “clean hands” to invoke a
court of equity might explain why family law underwent “no-fault” divorce
revolution in the 1950s and 1960s. Prior to “no fault,” your personal
unhappiness with your spouse was insufficient reason to sanctify a divorce.
If you wanted a divorce you had to prove at law that your spouse had
seriously violated the marriage covenant. To prove your spouse had vio-
lated the marriage covenant, you’d have to produce evidence in a public
forum that was incredibly damning for your spouse and inevitably humiliat-
ing for yourself and even your children. (Do you really want to publicize all
the juicy details that surround your spouse’s sixteen affairs with members
of both sexes since you were married four years ago? Prob’ly not.) There-



fore, divorce lawyers justified “no fault” divorce as a means to avoid the
often shocking public revelations and brutal confrontations that had previ-
ously characterized divorce in courts of law.

However, | suspect real reason behind the “no fault” assumption may
have been to nullify the issue of “clean hands”. Despite divorce lawyers’
claims to the contrary, | suspect the “no fault” assumption was not in-
tended to spare plaintiffs the cost and unpleasantness of proving “fault”
on the part of their defendant-trustee spouses. Instead, the “no fault”
assumption may have applied equally (even primarily) to the plaintiff-ben-
eficiary and thereby allowed the plaintiff to proceed (invoke the court of
equity) on the assumption that the plaintiff (not the defendant) had “no
fault” and therefore had “clean hands” required to initiate the divorce in
equity.

In other words, the “no fault” assumption doesn’t ignore the defendant’s
marital transgressions, it ignores the plaintiff’'s. (After all, it’s the plaintiff
who violates the til-death-do-we-part trust relationship by filing for a di-
vorce.) So, if the plaintiffis assumed to be “no fault,” she can initiate a
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the maternal assumption—secure
a divorce primarily for personal
gain.3

It’s all wrong, of course, but
thanks to the “no fault” assumption,
and constructive trusts, issues of
actual right and wrong have be-
come irrelevant in divorce court.

Fourth, even if aimplied trust
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terminated without judicial action.
Insofar as the two parties could
create the trust relationship with-
out the government’s knowledge or
official sanction, it follows that the
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heard. We see possible evidence of that strategy in public notices which
read something to the effect that “I, John Doe, am no longer responsible
for the debts of Jane Doe.” That public disclaimer would seem to termi-
nate any express or assumed trust relationship that had previously ex-
isted between Mr. Doe (assumed trustee) and his former wife (beneficiary).



Fifth—less likely, but remotely possible—suppose the original “im-
plied” (unexpressed) trust relationship between the plaintiff and defen-
dantis successfully construed into a constructive trust and results in a
court-order (express trust indenture). The defendant-trustee might still
be able to simply decline (or resign from) his “appointment” as an “official”
trustee who is obligated to administer the constructive trust.

After all, according to the 13t Amendment, “Neither slavery nor invol-
untary servitude . . . shall exist within the United States or any place sub-
ject to their jurisdiction.” Serving as a trustee appears to be a form of
unpaid “servitude” to the beneficiaries or the trust, or both. It therefore
seems unreasonable and unconstitutional to force a man to serve as a
trustee against his will. If you volunteer to be a trustee, fine. But “no
involuntary servitude” should mean that if you refuse to volunteer, you
can’t be forced to serve as trustee.

I’m only guessing, but | suspect the court assumes that each defen-
dant “volunteered” to be a trustee when he allegedly entered into the
implied trust relationship with the plaintiff-beneficiary. If so, technically,
the courtisn’t “forcing” the defendant to serve as a trustee. Instead, the
courtis merely 1) clarifying the fiduciary obligations (issuing a court or-
der) that defendant implicitly accepted when he “voluntarily” entered into
trust relationship with the plaintiff; and 2) forcing the defedant to perform
those agreed obligations.

Of course, given that you never knowingly entered into a trust rela-
tionship or knowingly agreed to serve as a trustee, the court’s “great
assumption”is a complete fiction and sham. As a defendant, you're being
treated like a trustee without ever being expressly informed of the nature
of your assumed status.

Assuming this process is actually employed by our courts, it is dia-
bolically clever. After all, what defendant would think to complain about
“involuntary servitude” as a trustee, if he don’t even know he was as-
sumedto be a trustee in a trust that, in fact, doesn’tevenexist...?

If this deception really takes place, then the trick would be to “un-
volunteer” from your position as trustee. This “un-volunteering” might be
achieved by placing the plaintiff (as well as the court) on some sort of
official notice that 1) you never intended or agreed to enter into an trust
relationship; 2) you never voluntarily agreed to serve as a trustee for the
plaintiff-beneficiary; or 3) even if you did, you now officially resign from that
role as trustee. If that notice were provided by affidavit or publication in
local newspapers, | wonder how the court would subsequently “construe”
you into the role of trustee. | won’t say the court can’t entrap defendants
almost permanently in the role of trustee, but to do so publicly and ex-
pressly would inevitably “let the cat out of the bag” and therefore prob-
ably be avoided by most judges.

f this “constructive trust” hypothesis is valid, the operation of our
entire system of civil law would be threatened by public understand-
ing that our courts routinely function through the imposition of trust rela-
tionships which are assumed, but do not, in fact, exist. After all, if valid,
this hypothesis is largely based on the fact that the public doesn’t have a



clue and is blind to the presence or danger of “invisible” trust relation-
ships. But—if the public began to recognize this “trick”—the whole sys-
tem of civil procedure might have to be revised.

Why? Because the system depends on public ignorance. |If my hy-
pothesis is correct, the system can’t work on defendants who are bright
enough to understand trusts and trust relationships. Such people will
reject the court’s “great assumption” that an implied trust relationship
exists between the plaintiff and defendant. Without that assumption, court
of equity may not have jurisdiction to proceed.

ossible applications this notion are springing up so fast in my

mind, that I've either made a very important perceptual break-
through or finally slipped far ‘round the bend. Although there’s a lot more
to be discovered, refined and understood, | believe the understanding
that plaintiffs may routinely appear in the role of beneficiary and defen-
dants appear in the role of trustee may be a major insight.

For example, suppose I'm correct and modern family law is primarily
based on the assumption that the parties—rather than being married in
the classic, spiritual sense—had merely entered into a godless, secular
trust relationship based on a ritual that merely masqueraded as a true
marriage (contract) in the traditional church. Suppose the children born
under this trust relationship were (under the doctrine of parens patriae)
assumed to be the property of the state, and the putative “parents” oc-
cupied positions of mere trustees (servants; baby-sitters) relative to “their”
children. Then, in the aftermath of the divorce, the court might rule “in the
best interests of” the children-beneficiaries, that one spouse-trustees (typi-
cally, Mom) had custody and the other spouse-trustee (typically, Dad)
would be “fired” from seeing his children but nevertheless remain respon-
sible for paying child support.

This analysis implies that there
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beneficiaries and both parents are
assumed to appear as trustees (relative to the kids). Now, the court
adjusts the duties of the two parent-trustees—typically by giving custody
to the Mom-trustee and the duty of paying bills to the Dad-trustee.

But what would happen if the Dad-trustee were able to revoke, re-
nounce or decline his “appointment” as trustee for the children? What if
Dad would only agree to be a “father” of his own natural children (as de-
fined and empowered by the Bible) but refused to act as a trustee to
oversee the welfare of children which the government claims to “own” un-



der the doctrine of “parens patriae”? Dad’s refusal could be based on
both 1st Amendment freedom of religion and the 13th Amendment’s pro-
hibition against “involuntary servitude”. Could the court compel him to
involuntarily accept the duties of a secular trustee in violation of his reli-
gious faith? Could the court compel a non-trustee to pay child support for
a child which the state claims to “own” under the doctrine of “parens
patriae”? If the state owns the kids, if the state is the presumptive “fa-
ther,” then let the state support them.

What if the alleged Dad-trustee were able to challenge the court’s
“great assumption” that a secular trust had been created by the marriage
ceremony and that, instead, his marriage was a true, spiritual marriage
under God rather than mere state-licensed cohabitation? And what if the
alleged Dad-trustee were therefore able to prove that his relationship to
his former wife and/or flesh-and-blood children was not based on the secu-
lar trust that the court “construed” when it imposed child support? If the
court “construed” the wrong trust, the resulting court order (express trust
indenture) might have to be void.4

Finally, if my hypothesis seems too incredible to be believed, read
the definition of “fiduciary” in Black’s Law Dictionary (7th ed.). That
definition includes the following description of one of modern applications
of that term to constructive trusts:

“Fiduciary is a vague term, and it has been pressed into ser-
vice foranumber of ends. ... My view is that the term ‘fiduciary’
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is so vague that plaintiffs have been able to claim that fiduciary
obligations have been breached when in fact the particular defen-
dant was not a fiduciary stricto sensu but simply had withheld prop-
erty from the plaintiff in an unconscionable manner.” D.W.M Wa-
ters, The Constructive Trust 4 (1964)

Here, we see strong evidence that at least some lawsuits have been
interpreted by courts of equity as being based on the existence of fidu-
ciary relationships between the plaintiff and defendant which—*stricto
senso”—did not ever exist. Jurisdiction over the defendant was knowingly
achieved by means of a assumed “fiction"—a lie.

This false assumption seem to attach without the knowledge of either
the plaintiff (beneficiary) or defendant (trustee). Child-like, the litigants
proceed as if they were in a court of law wherein they had some legal
rights or constitutional defenses. Neither side understands that the court
is actually deciding their case in equity based on assumptions and prin-
ciples which are completely “invisible” to both litigants.

[t's undeniable that courts of equity achieve jurisdiction over some
plaintiffs and defendants through the application of assumed “fiduciary/
trust relationships” and resultant “constructive trusts”. This procedure is
demonstrated and confirmed in Snepp vs. United States (444 U.S. 507). In
that 1980 case, the U.S. government (actually the C.1.A.) expressly claimed
to be a “beneficiary” of a constructive trust with a former C.I.A. employee
(Snepp). Under this assumed constructive trust, the U.S. Supreme Court
agreed that the C.I.A. could compel the former agent (defendant) to “dis-
gorge” money he’d earned selling a book about the C.1.A..

The Snepp case is particularly interesting because the C.I.A. admitted
that its former employee Snepp had signed a contract when he entered the
C.I.A. in 1968 that he wouldn’t write a book about the C.I.A. without the
C.I.A.’s approval, and signed another contract to the same effect when he
left the C.I.LA.in 1976. Despite the existence of two apparently valid
contracts, the C.I.A. instead chose to sue Snepp based on the assumption
that Snepp and the C.I.A. had also entered into a “implied” (unexpressed)
trust relationship in which the C.I.A. occupied the role of beneficiary and
Snepp was assumed to be trustee. As beneficiary, the C.I.A. claimed it
was entitled to the profits of that trust relationship (the money Snepp had
earned from selling his book about the C.I.A.) because Snepp (the as-
sumed trustee) violated trust law by retaining the book profits (unjust
enrichment) that rightfully belonged to the beneficiary.

The U.S. Supreme Court agreed with the C.I.A. and held:

“A former employee of the Central Intelligence Agency, who
had agreed not to divulge classified information without authoriza-
tion and not to publish any information relating to the Agency with-
out prepublication clearance, breached a fiduciary obligation when
he published a book about certain Agency activities without sub-
mitting his manuscript for prepublication review. The proceeds of
his breach are impressed with a constructive trust for the benefit of
the Government.”



The Snepp vs. U.S. case proves that (at least on some occasions) the
courts have imposed the fiction of constructive trusts to compel perfor-
mance by defendants.

However, the Snepp case does not answer one critical question: How
often do the courts employ the “great assumption” of fiduciary relation-
ships to gain jurisdiction over defendants? Almost never? Occasionally?
Frequently? Or almost always?

| don’t know. But I’'m finding increasing support for the conclusion that
most, perhaps all, of our civil lawsuits are based on assumed “trust rela-
tionships” and “promises” rather than actual, isolated acts or individual
rights.

If so, courts of equity are gaining jurisdiction over defendants—not
according to what an individual defendant did or didn’t do, per se—but
according to what the plaintiff “expected” the defendant to do. These
“great expectations” are based on the defendant’s unexpressed and, ar-
guably, unintended “promises”.

| suspect that the claims of plaintiff-beneficiaries are being interpreted
as without legal foundation (beneficiaries have no legal rights) but still nec-
essary to resolve—somewhat like the wailing of a spoiled child crying that
his playmate did something “unfair”. In a sense, the “parent-judge” sim-
ply acts to pacify the little brat-plaintiff by making the defendant give him
the ball or the bicycle or whatever toy the “kiddies” are arguing about.
When the defendant says “But, judge, that’'s my balll”"—the judge, like any
other over-stressed parent, essentially shrieks “Just do it!”

But the entire process could only work if both litigants (especially the
defendant) are assumed to be without unalienable Rights. We already
know (or at least speculate) that the plaintiff is assumed to be a benefi-
ciary and is thus without legal rights. But that plaintiff-beneficiary’s “ex-
pectations” could only be enforced against the defendant if the defendant
were also assumed to appear in a legal personality based on a trust rela-
tionship which leaves him without meaningful rights—rather than as a “man”
who is “created equal and endowed by [his] Creator with certain unalien-
able Rights” which he sought to preserve by acting “at arm’s length” in all
his dealings with the plaintiff. The show could not go on, unless the defen-
dant were assumed to appear in a capacity that affords him no claim of
unalienable Rights against the plaintiff’s mere “expectations”.

ow could that trust relationship be challenged? One way might

be to put the plaintiff (alleged beneficiary) on the stand and ask
him to testify about your “relationship” prior to the lawsuit. Given that the
unwitting plaintiff won’t understand his complaint is being construed as
evidence of a preexisting trust relationship, it shouldn’t be too hard to get
the plaintiff to testify that he doesn’t know what a trust is and never in-
tended to enter into one—especially if, by doing so, the plaintiff implicitly
forfeited many of his unalienable Rights. If both plaintiff and defendant
testified on the record that a trust relationship was not intended and there-
fore did not exist, the court may be unable to sustain its assumptions and
resultant constructive trust. No trust, no equity jurisdiction, no case?



Most importantly, I'm beginning to wonder if the assumed trust rela-
tionship provides the “subject matter” which gives the court “subject mat-
ter” jurisdiction in a particular case. It's my understanding that subject
matter jurisdiction can be challenged at any time—even long aftera case
has been decided. If so, it seems remotely possible that a civil defendant
might retroactively nullify some court verdicts (trust indentures) by ex-
pressly denying the existence of the “great assumption” (a “implied” trust
relationship between the litigants) which provided the assumed subject
matter on which the court assumed jurisdiction and ultimately decided the
case.

The implications are large.

gain, this conjecture seems pretty far-fetched. It can’t be as simple
as | imply. Although I'm convinced that trust relationships are a
principle means by which government extends unconstitutional powers
over us, | don’t believe it will be necessarily easy to deny or evade those
trust relationships. My theory (assuming it’s correct) is relatively simple.
But the application—the actual implementation through procedures the
courts of “this state” will recognize—may be fairly subtle.
Even so, the journey (or rabbit trail) of a thousand miles begins . . ..

1 Given that all legal tender is an 1.0.U.—a promise to pay, rather than
an actual payment, it’s possible that any transaction involving Federal
Reserve Notes is automatically construed as a “trust relationship”.)

2 |'ve seen several cases where the courts talk about the litigant’s
“expectation of rights” rather than “rights”. By definition, beneficiaries
have no meaningful rights. Is the term “expectation” primarily applied to
persons who occupy status of beneficiary? If so, whenever a court talks
about your “expectations,” it may be signalling that it regards you as the
rightless beneficiary of a trust relationship.

3 She (the plaintiff-beneficiary) can probably even stick her husband
with her legal fees. Why? Perhaps because she appeared as a benefi-
ciary, and the duty of paying trust obligations (including the debts of the
beneficiary) falls on the defendant-trustee (usually the husband).

4|’'m betting that one way or another, our duties to pay income tax,
have drivers licenses, and obey a host of laws and regulations that any
fool can see are unconstitutional are based on assumed trust relation-
ships between ourselves and the government. |I'm further willing to bet
that those trust relationships must be “voluntary” (remember the “volun-
tary” income tax?). So if we learn how to “un-volunteer” as trustees (or
even beneficiaries) from these various trusts, we may be able to extract
ourselves from the equity jurisdiction of today’s civil courts. Once that’s
done, the only way government could easily attack us would be at law—for
criminal offenses wherein we intentionally damaged another person’s body
or property. Generally speaking, | believe gov-co is so reluctant (perhaps
incompetent) to prosecute people at law, that cases which can’t be
prosectued in equity may be routinely dropped.



Although I've studied the legal system for years, | still don’t under-
stand the terms “criminal” and “penal”. The words seem similar, but not
synonymous. Their meanings are thus confused.

However, | suspect a key distinction between “penal” and “criminal”
can be inferred from the definition of “Criminaliter” in Bouviers Law Dictio-
nary (1856):

CRIMINALITER. Criminally; opposed to civiliter, civilly.

2. When a person commits a wrong to the injury of another, he
is answerable for it civiliter, whatever may have been his intent;
but, unless his intent has been unlawful, he is not answerable
criminaliter. [Emph. add.]

Note that it’s possible for a person to “commit a wrong to the injury of
another” by 1) accident or 2) intent. If the wrong is unintentional, we have
a civil offense. When the wrong is intentional, we have a crime.

For example, suppose a child darts out into a street and is hit and
killed by a passing car. If it can be shown that the driver hit the child by
accident, there may be a civil offense (which may be settled with insur-
ance). But if it can be shown that the motorist could have stopped or
swerved to avoid hitting the child, but instead chose to strike the child
intentionally, we have a crime. In both examples we have the same driver,
same car, same dead child. The only difference between a civil offense and
acrime is the absence or presence of the driver’s wrongful intent. Thus,
the “crime” is not the act of killing the child, it’s the intentto do so.

Given that the essence of any crime is the perpetrator’s “intent,” it
follows that only a natural, moral person (one who knows the difference
between right and wrong) is capable of committing a crime. Why? Be-
cause amoral entities (children, the insane, and artificial entities) can’t tell
the difference between right and wrong and are therefore incapable of form-
ing the requisite “intent” necessary to knowingly choose to commit a crime.

When these amoral entities “accidentally” or inadvertently commit a
wrong, they are subject to penalty—but not as criminals. Instead, they
are “penalized” in order to (hopefully) discipline them and perhaps “de-
ter"—inspire fear rather than impart moral knowledge—to other amoral
entities from committing similar offenses.



For example, when a child takes something that belongs to someone
else, we don’t indict the child for theft—we give him a smack on the butt to
teach him his first lesson in property rights. Similarly, when the account-
ing firm Arthur Anderson is found to have assisted its client Enron in shred-
ding truckloads of financial documents, the Arthur Anderson corporation
is penalized with a $500 million fine. However, the corporation is not pros-
ecuted criminally since corporations (although clearly capable of doing
wrong) are artificial entities incapable of forming the necessary intent to do
wrong. (Of course, officers of the errant corporation might be charged
criminally, but | suspect the corporation itself can only be “penalized”.)

Black’s Law Dictionary (7th Ed.) defines “penal” in part as:
“Of, relating to, or being a penalty or punishment, esp. for a crime.”

Note that while “penal” may apply “especially” to a crime, it need not
apply “exclusively” to a crime. Thatis, “penal” can be applied to offences
that are statutory and civil but not necessarily criminal. Thus, a penal
statute might impose the penalty of $10,000 fine, or punitive damages as
a “civil” penalty in addition to the criminal penalty of spending several
years in prison.

Black’s 7th continues to define “penal”:
“The general rule is that penal statutes are to be construed strictly.”

Note that a “general rule” implies specific exceptions. Thus, govern-
ment has power to deviate from that “general rule”. Also, in modern le-
galese, the word “construed” often implies the presence of a “construc-
tive trust”. Thus, “penal” sanctions may be a primary artefact of con-
structive trusts.

Black’s 7th continues with a “simple” 64-word sentence:

“By the word ‘penal’ in this connection is meant not only such
statutes as in terms impose a fine, or corporal punishment, or forfei-
ture as a consequence of violating laws, but also all acts which
impose by way of punishment, damages beyond compensation for
the benefit of the injured party, or which impose special burden, or
take away or impair any privilege or right.” [Emph. add.]

First, whatever “privilege or right” they’re “taking away” can’t be the
“unalienable Rights” that are given by God and thus beyond the lawful
capacity of any man or judge-god to arbitrarily remove.

However, no one—certainly not a beneficiary—can claim “unalienable
Rights” within the context of a trust other than that of God'’s true church
(which is a spiritual faith rather than a secular trust). Thus, a court of equity
could have authority to “take away” the “equitable rights” of beneficiaries
and even “legal rights” of trustees. This power of penal authorities to take



away “rights” implies that the litigants are not appearing in the capacity of
independent “men” but may be appearing in the capacity of parties to a
trust.

Second, whenever | see an unusually long and hard to read sentence
in a legal document, | assume the author is trying to conceal rather than
communicate. So | tend to read the long sentences very closely. As a
result, | can find a host of implications in that single, 64-word sentence.

For example, Black’s definition of “penal” declares:

By the word ‘penal’ in this connection is meant not only such
statutes as in terms impose a fine, or corporal punishment, or forfei-
ture as a consequence of violating laws, but also all acts which
impose by way of punishment, damages beyond compensation for
the benefit of the injured party,

Thus, “penal” not only applies to punishments required by “statutes”
but also to “all acts” which impose a punishment beyond “the benefit of
the injured party”.

OK—who is the “injured party” in a court case? The plaintiff.

Since “statutes” imposing penalties are passed by the legislative
branch of government, what else might fit under the general heading “all
acts” that impose a punishment on errant defendant-trustees beyond the
“benefit” of the plaintiff-beneficiary?

How ‘bout the discretionary “acts” of a court committed without di-
rect requirement of law? And where can courts act without regard to law?
In equity. Infact, judges in courts of equity are specifically absolved from
the duty to obey the “law” (statutes) but are instead empowered to de-
cide cases based strictly on their alleged personal conscience.

Thus, a “person” can be penalized not only according to law (stat-
utes), but also according to “all acts” in the administration of trust rela-
tionships under the unbridled discretion of judges sitting in equity. Such
“penal” applications seem to expose all persons to the arbitrary authority
of the state courts of equity—i.e., rule by man, not law.

And what is a principle subject-matter jurisdiction for courts of eg-
uity? Trusts.

The implication that “penal” offenses may routinely apply to trust-based
relationships is supported by Black’s reference to “benefit” in the defini-
tion of “penal”. The term “benefit” generally signals the presence of a
“beneficiary” and, thus, the presence of a trust. This is consistent with
the observation that in constructive trusts, the plaintiff (whether he knows
it or not) appears in the capacity of a beneficiary who implicitly claims to
have been wronged by the defendant. The defendant (whether he knows it
or not) appears in the capacity of a trustee who is alleged guilty of violating
his fiduciary obligations to the plaintiff-beneficiary.

Again, none of this may sound particularly remarkable or relevant.
Big deal—trustees may be subject to “penal” laws. But who cares? Virtu-
ally no American ever signs up to be a trustee in a trust, right?

Yes—and No.

Look at the definition of “constructive trust” in Black’s 7th:



Atrust imposed by a court on equitable grounds against one
who has obtained property by wrongdoing, thereby preventing
the wrongful holder from being unjustly enriched. Such a trust cre-
ates no fiduciary relationship. Also termed implied trust; involun-
tary trust; trust de son tort; trust ex delicto; trust ex maleficio; remedial
trust; trust in invitum. Cf. resulting trust. [Underline added.]

Since the terms “constructive trust” and “involuntary trust” are syn-
onymous, then defendants might challenge the constitutionality of such
constructive/involuntary trusts (and their resulting duties and liabilities)
as a violation of the 13th Amendment’s prohibition against “involuntary
servitude”.?

Black’s continues:

“A constructive trust is the formula through which the con-
science of equity finds expression. When property has been ac-
quired in such circumstances that the holder of the legal title may
not in good conscience retain the beneficial interest, equity con-
verts him into trustee.” Beatty v. Guggenheim Exploration Co., 122
N.E. 378, 380 (N.Y. 1919) (Cardozo, J.)

Exactly. The defendant may be unknowingly “converted” into a “trustee”.
Black’s continues:

“Itis sometimes said that when there are sufficient grounds
for imposing a constructive trust, the court ‘constructs a trust.’
The expression is, of course, absurd. The word ‘constructive’ is
derived from the verb ‘construe,’ not from the verb ‘construct.” . ..
The court construes the circumstances in the sense that it ex-
plains or interprets them; it does not construct them.” 5 Austin W.
Scott & William F. Fratcher, The Law of Trusts Sect. 462.4 (4th ed.
1987). [emph. add.]

Here, Black’s makes clear that the court “construes” but does not
“construct” a trust. Thus, the court “interprets” the interests and duties
of the parties to a trust-relationship which is assumed to exist between
the parties before they enter the court. However, the court does not cre-
ate (“construct”) a brand new trust after the case has been initiated.

The assumption that the court “construes” an existing trust—rather
than “constructs” (creates) a brand new trust—absolves the court from
the duty of expressly informing the litigants of their “new” trust relation-
ships. Since the trust being “construed” is assumedto have been created
by the plaintiff and defendant, they are assumedto know about that trust
and need no further information on it's creation or their respective roles.
Instead, since the litigants are assumed to know about the existence of
their trust relationship and their respective roles, the court’s only pur-
pose is to expressly clarify (construe) the duties and interests that are
assumed to attach to the assumed trust-relationship.



Given that the court “construes” rather than “constructs” (creates)
the trust relationship, the whole case (and perhaps even the court of equity’s
jurisdiction) seems to turn on the assumption that a pre-existing trust rela-
tionship did, in fact, exist. If that assumption can be expressly challenged
and shown to be false, there’d be nothing for the court of equity to “con-
strue” and the plaintiff's case would be at least compromised and possi-
bly defeated. In other words, if the defendant denied the existence of a
trust relationship between himself and the plaintiff, the case might lack
subject matter to invoke a court of equity.

Black’s concludes the definition of “penal” with:

“The word penal connotes some form of punishment imposed
on an individual by the authority of the state. Where the primary
purpose of a statute is expressly enforceable by fine, imprison-
ment, or similar punishment the statute is always construed as
penal.” [Emph. add.]

The phrase “authority of the state” might be stretched to imply that
the penal authority did not ultimately trace to God. Technically, “crimes”
are committed against God'’s law (thou shalt not murder, steal, lie, etc.).
Thus, “crimes” are ultimately enforced under God'’s authority.

But when an offender is penalized by the authority of the state, it
seems possible that he’s been found guilty of an offence against the state,
rather than God. For example, God declared that “Thou shalt not steal,”
and thus made all theft a crime against the laws of God. However, The
Bible is silent on God’s opinion of driving without a drivers license. There-
fore, insofar as driving without a license (or without insurance, current
registration or fastened seatbelts) can’t be traced to God'’s law, then those
offenses are against man’s law (the state) and might be “penal” rather
than criminal.

Also, note the use of the word “construed” in the last sentence of
Black’s definition (“Where the primary purpose of a statute is expressly
enforceable by fine, imprisonment, or similar punishment the statute is
always construed as penal.”). This isn’t proof, but it again implies that
modern “penal” sanctions may be applied through constructive trusts. This,
in turn, tends to support the hypothesis that we may routinely (but unwit-
tingly) appear in court as parties to assumed trust relationships that do
not, in fact, exist.

If so, defendants might gain a great deal might by successfully deny-
ing the existence of those assumed trust relationships.

1 Also, insofar as “resulting trust” is not listed as synonymous with
“constructive trust,” it might be advantageous for a defendant to con-
cede that a trust relationship exists, but declare that it's a “resulting”
trust rather than a “constructive” trust. | haven’t looked into the issue,
but perhaps the defendant-trustees liabilities are lessened under that
“kind” of trust relationship. o



The article entitled “Legal Personality” was first published in the
January, 1928 issue of the Yale Law Journal (Vol. XXXVII No.3). It was
only about eight pages long when | started reading it, but after adding
my comments and clarifications (hopefully), the original artical has now
ballooned to over 20 pages. | wouldn’t normally run an article this long,
except | think it offers some very important insights into questions of
jurisdiction and personal “identity”.

| have long believed that |, “Alfred Adask,” and “ALFRED N. ADASK”
(the entity named on my bank account, drivers license, voter registra-
tion, Social Security card, etc.) are two seprate and distinct “persons”.
While “Alfred” is a natural man, made by God of flesh and blood, “AL-
FRED” is some sort of artificial entity. While “Alfred” is subject to his
creator (God), “ALFRED” appears to be created by government and is
therefore subject to governmental jurisdiction. Government appears to
trick or entice each natural man (“Alfred”) into acting “as” the artificial
entity (“ALFRED”) or acting as the artificial entity’s living representative
or fiduciary. Government seems able to impose an unlimited number of
duties (and thereby cause a correlative loss of unalienable Rights) on
any natural person it can trick into acting as or for an artificial entity.

Although I’'m convinced this duality and mechanism for governmental
control is real, | have yet to fully understand or describe it's operation.
At the heart of my confusion lies a single question: What is “ALFRED N.
ADASK”? For several years, I've been convinced that “ALFRED” is an
artificial entity—but what kind? A corporation? Atrust? Both answers
seemed to work sometimes and fail others. These answers seemed
inadequate, but | couldn’t think of any other kind of artificial enity.

However, after reading this 1928 article, | learned that there is a
third kind of artificial entity called a “legal personality”. As a result, |
begin to wonder if “ALFRED” might be a “legal personality”. But more
precisely, while the name “Alfred Adask” may identify just one natural
man, it appears that “ALFRED N. ADASK” may identify an unl/imited
number of “legal personalities”—all of which have the same name, but
each of which have distinctly different bundles of rights and duties.
Each unique set of rights and duties corresponds to a distinct legal



AFirst, your “legal personality” is the
sum of whatever rights and/or duties you
have (and use) at a particular time.

More importantly, since, “To confer
legal rights or to impose legal duties . . . is
to conferlegal personality,” then it follows
that the entity that “confers” certain
rights or duties effectively “creates” the
resultant legal personality. God created
flesh-and-blood man (“Alfred”) and “en-
dowed” him with “certain unalienable
Rights”. As such, God created that natural
man’s “legal personality”. Under the
creator-creation principle, because natural
man is created by God, he is owned by
God and subject to God'’s will.

However, if, in addition to the “unalien-
able Rights” conferred by God, our govern-
ment were to “confer” additional civil,
human or legal rights, duties or privileges
on a person, government would thereby
“create” a brand new legal personality” for
that person. As government’s creation,
that “legal personality” would be owned
by and subject to the control of govern-
ment rather than God.

B Note: A legal personality (legal
rights and duties) can be “conferred” on
an inanimate thing like “ALFRED”. How-
ever, the God-given, unalienable Rights
declared in the Declaration of Indepen-
dence are not conferred on inanimate
things—only upon living men. Thus, “legal
rights” conferred on a “thing” can’t be
unalienable Rights granted by God. If
“legal rights” aren’t unalienable (God-
given) for “things,” then they can’t be
God-given for men, either. l.e., legal rights
are granted by the state.

If a “legal personality” is defined by a
particular bundle of legal rights and duties
not granted (conferred) by God, then the
resultant “legal personality” isn’t created
by, or subject to, God. It follows that
“legal personalities” must be different from
(perhaps fundamentally opposed to) those
“spiritual” personalities with which all
natural men are “endowed” by God.

personality. As aresult, the artificial entity “ALFRED” may be
as legally schizophrenic as Sybil.

As | read this 1928 article, | understand it to indicate that
1) “natural persons” and “legal persons” are two different
entities; 2) that every legal person can have a multitude of
distinct “legal personalities”; 3) legal personality” and “capac-
ity” appear to be synonymous terms; and 4) each legal per-
sonality/capacity is a function of a particular purpose.

If my understanding is correct, there may be only one
“legal person” named “ALFRED N. ADASK,” but that single
“person” could have scores of separate and legally distinct
“legal personalities”. While one of “ALFRED’s” legal personali-
ties might be subject to a particular jurisdiction, another might
not. Inone “legal personality” ALFRED might be sued, butin
another “legal personality” ALFRED might be immune.

For example, ALFRED N. ADASK, the automobile driver, is
an entirely different legal personality from ALFRED N. ADASK,
the bank customer, and ALFRED N. ADASK, the holder of a
Social Security card. The distinguishing feature between these
separate legal personalities is their “purpose”. As you’ll read,
insofar as you can control or restrict the “purposes” of your
various legal personalities, you may be able to avoid a court’s
jurisdiction.

Again, this is a long-winded, and often verbose article, but
| regard the content as extremely illuminating. You may have
to read the text more than once to begin to grasp the signifi-
cance. | did. Staywithit. It's worth the effort.

The author’s footnotes are numbered and appear at the
end of the article. My comments are lettered and appear to
the side of the original article on each page. Virtually any
italicized highlight and all bracketed comments within the body
of the original article are my additions.

o be a legal person is to be the subject of rights and
duties. To confer legal rights or to impose legal du
ties, therefore, is to confer legal personality.? If soci-
ety by effective sanctions and through its agents will coerce A to
act or to forbear in favor of B, B has a right and A owes a duty.3
Predictability of societal action, therefore, determines rights and
duties and rights and duties determine legal personality.A
Whatever the controversies about the “essential nature” of
legal personality, there seems to be a uniform concurrence in
these as respectively the test of its existence in a given subject,
and the manner in which it is conferred, whether upon a natural
person or upon an inanimate thing.B
Among definitions to be found in discussions of the subject,
perhaps the most satisfactory is that legal personality is the



capacity for legal relations.* But there is, never-
theless, an objection to the word “capacity” which
seems of some importance. It suggests the pos-
sibility that the subject may have a capacity for
legal relations without yet having become a party
to such relations. A minor with capacity to marry
is not necessarily married, whereas, when legal
personality is conferred, the subject by that very
actis made a party to legal relations. It would seem
preferable, therefore, to define legal personality
either as an abstraction of which legal relations
are predicated, or as a name for the condition of
being a party to legal relations.©

Itis believed that this is all there should be
to the story. But legal philosophers and students
of jurisprudence have not been content with so
simple an explanation. They have sought for the
“internal nature” of legal personality, for an ab-
stract essence of some sort which legal person-
ality requires. Thus, Mr. Gray thinks there can be
no right, and therefore no legal personality, with-
out a willto exercise the right. “That a right should
be given effect,” says he, “there must be an exer-
cise of will [as shown by personal conduct?] by
the owner of the right.”® But, after having adopted
the premise that a will is of the essence of a right,
he then proceeds to explain how it is that certain
human beings without wills and even inanimate
objects do have legal personality, a task which he
complains is the most difficult “in the whole do-
main of Jurisprudence.”®P

Mr. Salmond, on the other hand, discovers a
different quality which, by his definition, is essen-
tial to a right. “Not being is capable of rights,”
says he, “unless also capable of interests which
may be affected by the acts of others,” and “no be-
ing is capable of duties unless also capable of
acts by which the interests of others may be af-
fected.”” E But Mr. Salmond’s presupposition of
an intrinsic essence does not give him as much
trouble as did Mr. Gray’s, for no sooner has he
discovered the necessity of an interest to the ex-
istence of a [civil or legal?] right than he also dis-
covers that the same act of investiture which at-
tributes the right also attributes the interest. He
defines a legal person, therefore, as “any being to
whom the law attributes a capacity of interests
and, therefore, of rights, of acts and, therefore,
of duties.”®FThis is substantially the same con-

C First, note that mere “capacity” does not constitute a
“legal personality”. Thatis, just because I'm eligible to get
adrivers license doesn’t mean that | have the legal person-
ality of alicensed driver. To have that legal persoanlity (and
thus be subject as a “party” to cases involving traffic laws),
| must not only have the capacity to be licensed, | must
actually have the license. Thus, the legal personality is not
simply a question of capacity, but also of personal conduct.
Unless you have actually acted as a licensed driver, you
can’t be charged as a party to a case in that “legal person-
ality”.

Second, it appears that a “legal personality” is not an
independent entity. By definition, the “legal personality”
seems to exist only in “relation” to others (including “this
state”). For example, we might say God gave John one
“natural” personality and God gave Bob another, different
“natural” personality. Those “natural” personalities are
inherentin each person and exist without regard to others.
As a result, John’s inherent or “natural” personality will not
be measurably changed by Bob’s death.

However, a “legal personality” is not the natural person
per se, nor even inherentin the natural person, but rather a
specific external relationship that exists between one person
and another.

D “Most difficult” and perhaps also most obscure. How
can you impose a “legal personality” on an inanimate object?
Moreover, how is it that some inanimate objects have legal
personalities, but others do not? | can see only one way to
give a “legal personality” to an object—by tying that inani-
mate object to another legal entity by means of a legal
relationship. For example, a bowling ball would seem to
have no legal personality—unless it were owned or leased or
possessed by someone. Then, by virtue of that legal
relationship a mere inanimate bowling ball might assume the
legal personality of “Alfred’s bowling ball”. The relationship
between the bowling ball and Alfred might be the only
means of creating a “legal personality” for an inanimate
object.

E Mr. Salmond vaguely implies that rights in general (and
“unalienable Rights” in particular) can be held independently
by a single individual,without regard for others. However, the
implication continues that an “interest” may be, by definition,
a relationship to others and an admission of dependence.

F Apparently, the “law” (the state)}—not the God of
Nature—creates the “legal personality”. As such, the “legal
personality” is an artificial entity, perhaps a legal fiction.



G This process of “attribution”
sounds very similar to today’s process
of “construing” a constructive trust and
trust relationships to exist between the
parties to a lawsuit--even when no
such relationship, in fact, exists.

H Thus, through “unlimited power
of attribution,” government can
arbitrarily bestow both legal rights
and legal duties on whoever it likes.
An unlimited capacity to “bestow”
rights and duties is the unlimited
power of a tyrant. He can order
anyone to do anything. This concept
of “legal personality” that is be-
stowed by the government is con-
trary to the notion of God-given,
unalienable Rights.

I'As you’ll read further on, the
answer to “Why do lawyers and
judges assume to clothe inanimate
objects and abstractions with the
qualities of human beings?” is
simple: Control over others--even
others who don’t exist (like the rain)
or natural men who are, in fact,
independent and free from the
court’s equitable jurisdiction. We
give inanimate objects a “legal
personality” to make them subject to
human jurisdiction rather than God’s.

J True enough. But this still fails
to answer the original questionina
way that justifies the loss of unalien-
able Rights that seems to follow the
creation of “legal personalities”. In
other words—recognizing that,
according to the “Declaration of
Independence,” the primary purpose
of government is to “secure” our
God-given, unalienable Rights—what
socio-political mumbo-jumbo is
sufficient to justify the official creation
of a “legal personality” that ignores
or denies the individual’s unalienable
Rights?

clusion Mr. Gray reached with respect to the necessity of a will. Where
there is no will in fact, the law attributes one.€ So long as it has unlim-
ited power of attribution, neither theory need hinder the sovereign in
bestowing legal personality upon whomever or whatever it will.H

A more difficult task than to define the concept itself is to explain
this persistent tendency to make it mysterious. It is believed, however,
without professing to give an adequate explanation, that some light
can be thrown on the subject by contrasting the typical case of a
human being [natural man], acting alone [conduct that is indepen-
dent; without relationship to oghers] and in his own right, [“his own”
rights would seem to be intrinsic and unalienable] with some of the
marginal cases:

A Hindoo idol, being a legal person, it has been held, has peculiar
desires and a will of its own which must be respected.® A corpora-
tion, itis said, “is no fiction, no symbol, no piece of the state’s machin-
ery, no collective name for individuals, but a living organism and a
real person with a body and members and a will of its own.”10 A
ship, described as a “mere congeries of wood and iron,” on being
launched, we are told, takes on a personality of its own, a name,
volition, capacity to contract, employ agents, commit torts, sue and
be sued.!l Why do lawyers and judges assume thus to clothe inani-
mate objects and abstractions with the qualities of human beings?
[Why, indeed?]

The answer, in part at least, is to be found in characteristics of
human thought and speech not peculiar to the legal profession. Men
are not realists either in thinking or in expressing their thoughts. In
both processes they use figurative terms. The sea is hungry, thunder
rolls, the wind howls, the stars look down at night, time is not an
abstraction, rather it is “father time” or the “grim reaper”; the poet
sees darkness as “the black cheek of night,” or complains that “time’s
fell hand” has defaced the treasures of “outworn buried age.” Speech
is as forceful as its terms are concrete. Word pictures stir the imagina-
tion and enrich the language. Even if it were possible to inhibit this
disposition to speak in images [fictions] and even if the inhibition
would produce clarity in legal analysis, it would be to purchase the
end at too great a price.!

Another aspect of this same phenomenon is that men are not apt
in the invention of original terms for abstract ideas. Without being a
philologist, one may know that, in its beginnings, language deals with
the material and tangible world.12 When, after generations of mental
development and the accumulation of knowledge, abstract ideas fi-
nally begin to appear and multiply, the tendency is inevitably to stretch
old words to new uses and to crowd the abstractions in under con-
crete terms which cover a bundle of ideas with which the newcomer
appears to have most in common. To do so serves the double pur-
pose of supplying a word where one is needed, and of obtaining a
welcome for the new idea by introducing it under a familiar name.?

This disposition to label the field of abstractions with the names
of a physical world is not confined to poetry or the higher reaches of



literature. It has invaded also the prosaic legal vocabulary. Negotiations
take place and ripen into a contract whose rights and duties attach and
later mature. If the contract is closed it is binding, but may be broken. If
not closed, notice may operate a retraction of the offer. A rule is said to be
settled that the defendant must restore his adversary to the position he
occupied before it was altered, and to rest, or to be based upon such and
such grounds. A guarantee which we call open may be withdrawn or re-
called. All these words, which bear unmistakable evidence of having been
borrowed from the dictionary of the physical and the tangible, are taken
from two pages of Corbin, Cases on Contracts, without by any means ex-
hausting the material. The very sound of the word “break” resembles that
of breaking a stick. Whether or not there is onomatopoeia in its origin, we
hazard the statement that men broke many sticks before anyone ever
broke his word, and still more before they became law breakers.!3

Another characteristic of human thinking, relevant to the inquiry, is
that which for certain purposes disregards human beings as individual
units of classification and arranges its distinctions on the basis of func-
tions. Eleven men as applicants for admission to the university are dis-
tinct individuals each with his own credentials; but as football players
they become a team. For some purposes, each student in a university is a
distinct and an individual problem, differing in essential particulars from
every other student enrolled. For other purposes these individual pecu-
liarities are of no importance and lose themselves in the junior class. For
still other purposes, faculty, students, president, administrative officers
and board of control, all fade out of the picture and become just Harvard,
Yale, or Chicago. And so it is with any group. They are individuals in sever-
alty or a unital aggregate, depending on the purpose in mind.K

The same faculty which ignores the individual in the group function,
also, for relevant purposes, divides a single human being into different
functions.t A man is said to be a good neighbor but a bad citizen, an
affectionate husband and a stern father, a competent banker but a poor
soldier. Even a scarecrow, for a particular purpose, isa human being, or a
human being may be a scarecrow. The parable of the Samaritan shows
how a stranger from distant parts may for some purposes be a neighbor.
Nor is this method of analysis confined to our dealings with human beings.
It characterizes our mental reactions throughout the whole field of experi-
ence. The same faculty of the mind, which, in certain circumstances and
for certain purposes, looks upon the universe as one, in other circum-
stances and for other purposes, breaks up the atom.

If we bear in mind these characteristics of our mental processes, we
may be able to discover in them an explanation of the phenomenon of
legal personality as exemplified in the more difficult cases of legal persons
[partnerships, trusts and corporations] which combine many human be-
ings in one, or subdivide a single human being, or which are not predi-
cated of human beings at all.M The typical subjects of rights and duties,
of course, are normal human beings, [not “legal personalities”] actingin a
single capacity and in their own [unalienable] right. It is between such
persons, so circumstanced, that most disputes come to be settled; itis
around them and with reference to them that legal ideas develop. The

K Comfortable analogy, but it
doesn’t come close to explaining
or justifying a loss or unalienable
Rigths.

L Note that this theory of
“division” seems contrary to the
biblical notion of man’s “unity”.
That is, God is said to judge all
men for every word, deed and
thought. That judgment is not
supposedly based on some notion
of “division” and “function”
wherein the sins you commitin
one “function” may be damning
while those committed in another
function may forgiven or even
applauded.

M [The author toys with the
search for an “explanation” for the
mysterious “phenomenon” of
“legal personality,” but so far, he
accepts that phenomenon as real
and at least convenient. He
validates the “phenomenon” by
not questioning the morality or
desirability of that “phenomenon”.
[t may be “mysterious” and
almost incomprehensible but, so
far, the author does not suggest it
is dangerous or bad.



N This is the key question: what is the fundamental “reason” for
creating “legal personalities”? The answer was hinted at earlier
when the author mentioned the “sovereigns” unlimited capacity to
“attribute” legal personalities (rights and duties) to others. That
“attribution” is a device to extend seemingly absolute power over
persons and entities that would otherwise be outside that
sovereign’s “natural” jurisdiction.

O Ah ha! There'’s the answer: The legal personality appears to
be a legalfiction that is “attributed” to an entity or object to gain
jurisdiction over a natural person who would not normally be
subject to the jurisdiction (power) of a would-be “sovereign”.
Thus, this “legal personality” (relationship) is arguably an usurpa-
tion of power by a would-be sovereign over a person not ordinarily
subject to that that sovereign’s jurisdiction. As such, the legal
personality constitutes a denial of the newly-created “subject’s)
unalienable Rights.

P This illustration assumes that a foreign property or person is
within a sovereign’s apparent jurisdiction but the owner of that
property is outside that jurisdiction. This implies that, at law, at
least, the sovereign must interact with the true “owner”. However,
if the owner is outside the “sovereign’s” jurisdiction, but the
owner’s property is within that jurisdiction, how can the “sover-
eign” assert authority over the “foreign” property?

This faintly suggests that “ownership” may be an attribute of
jurisdiction. Thatis, while | (as an American) might “own” titleto a
ship docked in an American harbor, my claim of ownership might
be questionable when “my” ship is docked in a foreign harbor. It
may be that only through treaties would my apparent right of
ownership be recognized in foreign jurisdictions. Without treaties,
my ship (in a foreign jurisdiction) might be regarded as abandoned
property available to the first party able to claim ownership under
that foreign jurisdiction.

The legal personality appears to be a local sovereign’s device
to gain jurisdiction over foreign persons or foreign-owned property.
Further, the legal personality’s dependence on “relationships”
seems consistent with the modern doctrine of “minimum contacts”
that allow one state to assert jurisdiction over citizens or corpora-
tions of another state.

Q Apparently, it's too tough for our ingenious judges and
lawyers to sustain the original, constitutional legal process that
respected and “secured” our God-given, unalienable Rights. So for
the government’s convenience, the courts chose to ignore those
“foreign” unalienable Rights and simply “attribute” a more “conve-
nient” and “managable” legal personality that was subject to local
(artificial) jurisdiction.

wording of laws, the language of the
courts, the statements of causes of ac-
tion, the forms of the writs, contemplate
such beings as the parties plaintiff and
defendant in litigation. By repetition the
language becomes habitual, the forms
grow rigid, the behavior patterns are
fixed.14 Then, for some reason or other,N
it becomes necessary or convenient
[“Convenient” for who? For the “sover-
eign”.] to deal with an inanimate object
such as a ship, or with a human being in
a multiple capacity, as a trustee or a
guardian, or with an association of hu-
man beings in a single capacity, as a
partnership or a corporation.

A merchant, for example, who has
furnished supplies for a voyage, or a
boss stevedore who has renovated the
ship, cannot reach the owner of the ves-
sel, who is outside the jurisdiction.© The
obvious solution is to get at the ship
itself and, through it, satisfy the owner’s
obligations.P But to devise a new sys-
tem of jurisprudence for the purpose,
to work out new forms and theories and
processes, would too severely tax the
ingenuity of the profession.Q The alter-
native is for the judges to shut their eyes
to the irrelevant differences between a
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ship and a man and to treat the ship
as if it were a man for the purpose of
defending a libel.R The master of the
vessel appears in court to represent
the ship and the ship vindicates the
rights or makes vicarious atonement for
the wrongs of its owner.15$

“‘| have tasted eggs, certainly’,
said Alice (in Wonderland), who was a
very truthful child: ‘but little girls eat
eggs quite as much as serpents do,
you know.’

“‘| don’t believe it’ said the Pigeon,
‘but even if they do, why, then, they're
akind of serpent; that’s all | can say!”’'T

So it is that the ship, a kind of a
man, takes on a personality, acquires
volition, power to contract, sue and be
sued. If it must have some of the quali-
ties of human beings to adapt itself to
the novel situation and avoid embar-
rassment both to itself and to the court,
the law can readily bestow them by the
simple process of attribution.16Y

The ship, therefore, derives its per-
sonality from the compelling fact that
it sails the seas between different
jurisdictions.V In the case of the cor-
poration, the demand, although per-
haps equally compelling, is for other
reasons. Of the mental processes pre-
viously discussed, that which ignores
the individual in the group function [re-
lations] is most responsible for the phe-
nomenon of corporate personality.

Large aggregations of capital carry
tremendous economic advantages. To
accumulate the requisite funds, it is
necessary to draw from a large num-
ber of investors. Itis impracticable that
each investor have an active part in
the conduct of the enterprise. If he can-
not participate he will not invest if, in
doing so, he must hazard his entire for-
tune in a venture over which he has only
the most limited control. The solution
is to limit his risk to the amount of his
contribution. This done, the shareholder
becomes irrelevant to the purposes of

R Irrelevant differences? Our “Declaration of Independence”
and American liberty are built on the premise that “all men are
created equal and endowed by their Creator with certain unalien-
able Rights”. There is no similar premise that ships and other
inanimate objects are similarly endowed by God. Thus, the differ-
ence between men and objects is far from “irrelevant”—it is as
enormous as the difference between a live child and a dead ances-
tor. When government finds the differences between men and
objects to be largely “irrelevant,” it doesn’t raise the status of
objects that of men—it degrades the status of men to that of
objects.

S | don't yet fully grasp the significance of “ownership,” but it
seems crucial to the legal personality’s operation. That s, the legal
personality seems to overcome or bypass questions of “ownership”
that would be crucial at law.

T Here the Pigeon (appalled by the idea of anyone eating bird
eggs) “attributes” the legal personality of a snake to the little girl.
But this does not, in fact, change the little girl into a snake. This
attribution is simply a convenience for the Pigeon that allows the
bird to maintain the illusion that birds are such high and lofty
creatures that it is a kind of blasphemy for any other creature to
eat bird’s eggs. The truth in this case is not that Alice is a snake,
but that the Pigeon is merely a bird without meaningful authority
over Alice.

Similarly, when a judge “attributes” a legal personality to a
defendant, the object of that attribution is to create and maintain
the illusion, the fiction, that judges (and the government they
represent) are superior to the “persons” of all litigants in their
courts (jurisdictions). Thus, the legal personality’s primary purpose
is not to serve the individual, but to serve the state.

U Again, the words “attribute” and “construe” seem synony-
mous. If so, “bestowing” a legal personality is equivalent to con-
struing a trust relationship between the parties to a case.

V Again, the essential object is to establish a local jurisdiction
over a foreign person or property. The legal personality is “attrib-
uted” to the foreign ship by the local government to gain a jurisdic-
tion (authority) that does not, in fact, exist. This seems to be the
same process that takes place when the courts recognize “AL-
FRED” rather than “Alfred”. “ALFRED” appears to be a “legal
personality” that subject to “this state” and is attributed to “Alfred”
to give “this state” a fictitious jurisdiction that does not, in fact,
exist. This implies that the artificial entities identified with all-upper-
case names (like ALFRED N. ADASK or GEORGE W. BUSH may be
properly described as “legal personalities”—and perhaps even as
“relationships” rather than isolated, independent legal entities.



WYou can bet that a primary reason for creating “legal personali-
ties” was to accomodate economic enterprises like corporations, trusts
and partnerships that are artificial entities unknown to the law. In
essence, to make a buck in “big bidness,” it was necessary to create
“legal personalities” that exist as fictions rather than as natural men.
Without fictions, corporations couldn’t be possible.

It was probably only later that various governments realized how
handy it would be to impose the same sort of “legal personalities” on
people that had previously been imposed on corporations, trusts, etc.
Through the use of legal personalities, free people who might otherwise
be able to claim unalienable Rights could be degraded from the status
of sovereigns into subjects.

XThe idea of a “group” name implies the presence of “relation-
ships” rather than independent individuals.

Y Note that the legal personality (the “organization as a unit”) exists
only for a particular purpose. For example, if | were an executive for
IBM, whenever | acted as an officer of IBM, my natural “personality”
would be submerged and | would be perceived to act in the “legal
personality” of IBM executive. However, when | went home or on
vacation or engaged in activities that had no relevance to IBM or did not
serve that corporation’s express purpose, | would not be “clothed” with
the legal personality of the IBM executive.

For example, even if | were in my IBM executive’s office but |
engaged in activities that were outside or contrary to the express
purpose of the corporation (as expressed in the corporate charter and/
or my job description), | would be acting outside scope of the “legal
personality” of corporate executive and would not be able to claim
whatever immunities that might otherwise attach to that legal personal-
ity.

This same analogy should also apply to government officials. When-
ever they act outside the scope of their and government’s official
“purpose,” they would forfeit their claim of immunity for acting in the
legal personality of government official.

The determining factor in your particular “legal personality” seems
to be your purpose at any given moment. Your legal personality is not
determined by where you are, what uniform you're wearing, whether
you're on duty or not, or even what you're doing, but rather by your
purpose. The implications are intriguing.

Suppose a government official asked me if | were “ALFRED N.
ADASK”. | might reply “Who wants to know?” | might try to deny that
name by claiming | am, in fact, “Alfred Adask,” natural man, sui juris,
etc. etc..

However, my clever defense might be ignored if government found
any evidence (bank account, drivers license, voters registration, etc.) to
indicate | had ever acted in one of the many legal personalities named
“ALFRED N. ADASK”. Remember that (apparently) each of these
relationships (banking, driving, and voting) are distinct “legal personali-

one who wishes to do business with
the group enterprise.l’

There is also great economic
advantageW in an unbroken con-
tinuity of effort. If a dissolution and
the necessity for reorganization fol-
lowed the death or the transfer of
interest of any individual share-
holder, the enterprise could not func-
tion. The solution is found in per-
petual succession, by virtue of
which each shareholder becomes
still less significant, and even presi-
dents and boards of directors lose
their [natural] identity in the regu-
lar flow of successors.

If a creditor wishes to enforce
a claim against the enterprise, itis
impracticable and unnecessary to
make all the participants, in what-
ever degree, parties to the action.
The solution is to permit the organi-
zation to sue and be sued in a group
nameX

So it is that for one purpose and
another, it becomes convenient, if
not indeed necessary, to let the in-
dividual participants fade out of the
picture and to look upon the orga-
nization as a unit.!® And so it is
that the corporation, like the ship,
comes to be fitted into the old be-
havior patterns and to be treated
and spoken of as ifit were a natural
person.

Whenever society, [not God] in
the administration of justice, sees
fit to disregard the individual mem-
bers of an organization [relation-
ship] for a particular purpose, and
for that purpose to look upon the
organization as a unit, the organi-
zation to that extent or for that pur-
pose becomes a legal person.Y This
is true even where the group is or-
ganized as a partnership or other
unincorporated association.

The single human being in a dual
or multiple capacity is not ordinarily



regarded by writers as a part of the subject of legal personality.1® The
corporation sole, as exemplified in the parson, the bishop, or the crown,
has been given a hearing and dismissed as either “natural man or juris-
tic abortion.”20 Except for the corporation sole, it is usually assumed
that one human being is only one legal person, in however many differ-
ent capacities he may function. But such an assumption, consistent
though it may be with some of the language we use, does not describe
our conduct. As an individual in his own right, A can transfer property
to himself as trustee,?! or do business with himself as a member of a
firm to which he belongs,?? or, in a triple capacity, as an executor he
can transfer property to himself as a trustee.?3 What shall we call
such distinctions as these, if not distinctions of legal personality?Z

Inan action in 1429 against the Commonalty of Ipswich and one
Jabe, the defense was made that Jabe was a member of the Common-
alty of Ipswich and therefore was being named twice as defendant in
the same action, that if the defendants were found guilty Jabe would
be charged twice over, that if the Commonalty should be found guilty,
and Jabe not guilty, the result would be that Jabe was both guilty and
not guilty. The case is cited in Pollock and Maitland to illustrate the
failure to recognize the personality of Ipswich,?* but it illustrates also,
and equally well, does it not, the failure to distinguish Jabe as a private
individual from Jabe as a member of the Commonalty?25AA

We smile at such a defense, as the naive reasoning of a time long
past, and, indeed, we may boast that in many particulars we are more
at home with the problems of dual personality than were those lawyers
of 500 years ago.2® But we have, nevertheless, missed some distinc-
tions of the sort whose recognition we might have found very useful. In
this, the 20th century, it is still the law, except where changed by
statute, that a partner cannot, in a court of law, sue the firm of which
he is a member,27 nor can one firm sue another where the two have a
common member.28 Jabe the legal person is still only Jabe the human
being.

In 1920 the United States Supreme Court held that the federal
income tax, levied on all classes alike, was, as applied to the salaries
of federal judges, a violation of the constitutional prohibition against
reducing their salaries while in office.?? A provision intended to protect
the judges from mistreatment in their office as judges, was misapplied,
was it not, to exempt them from their obligations as private citizens?
The distinction between Jabe as a private individual and Jabe as a
member of the Commonalty of Ipswich is only slightly more obvious
than the distinction between X as a judge on the bench and X as an
ordinary member of the community.

But enough of dual personality. It is submitted that the breaking
up of human beings into plural capacities is not only an appropriate,
but a most important, part of the subject of legal personality.3° When-
ever society,BB through its legislatures and courts, sees fit for a par-
ticular purpose to give effect to rights and duties in a human being in
more than one capacity, such human being, forthat purpose and to that
extent, becomes more than one legal person.c¢

ties”. The legal personality of ALFRED
N. ADASK, the bank customer is not
the same legal personality as ALFRED
N. ADASK, the driver, or ALFRED N.
ADASK the voter. Even though all
three “legal personalities” have the
same name, they have different
purposes (banking, driving or voting),
different rights and duties, and are
thus different legal personalities.

Thus, even though | concede that |
sometimes act as or for “ALFRED N.
ADASK,” it may be possible to defeat
jurisdiction in a particular by 1)
carefully determining the specific
“purpose” that underlies the “relation-
ship” the plaintiff implicitly alleged to
exist between him and me that cre-
ated my legal liability; and 2) by
specificially denying that | am “ALFRED
N. ADASK” for whatever “purpose” lay
at the foundation of the plaintiff’s
alleged particular issue. If | don’t
share the common purpose, | don’t
share the common (alleged) relation-
ship or the resulting legal personality
and status as “party” to the case.

The possibilities make me laugh.

Z Thus, each of us may be legally
“schizophrenic” in that we may each
have more “legal personalities” than
Sybil.

AA Thus, which “Jabe” was on trial?
Similarly, who is on trial if | go to
court? “Alfred” or “ALFRED”? And if
“ALFRED,” which of his many legal
personalities will be tried?

BB Society”—not God. This implies
that “legal personality” is the work of
the collective, not nature.

CC Again, the term “capacity”
seems almost synonymous with “legal
personality”. Different purposes =
different legal personalities = different
capacities.



DD This implies that the one personality that is not
a “legal personality” is your “natural human personal-
ity”. If so, while “ALFRED N. ADASK” may be used to
signify any number of legal personalities, it cannot
signify the natural human personality and primary
purpose (achieving eternal salvation) of “Alfred Adask”.

Conversely, while “ALFRED N. ADASK” can collec-
tively represent a schizophrenic cornucopia of legal
personalities, “Alfred Adask” can never signify more
than a single natural human personality (which, inciden-
tally, may be subject to just one jurisdiction). For
example, “Alfred Adask” might only be subject to the
jurisdiction of a Republic, but “ALFRED N. ADASK”
might be subjected to the jurisdiction of a democracy
and/or any other jurisdiction that the local “sovereign”
can construe.

EE Apparently, the “legal personality” can only exist
in relation to others. Thus, when an individual is isolated
(apart from other people) no “relationships” are pos-
sible, and thus no “legal personalities” can be attributed.

FF Note the use of the term “party”. To be a legal
person, you must be a “party” to legal relations (with
other persons). Thus, a person is “party” to a lawsuit
by virtue of his “legal relation” to some other party to
that case. Butif you have no legal relation (legal person-
ality) to purpose of the complaint advanced by a
plaintiff, you can’t be a “party” (legal personality) to the
case. Given that legal personalities are a function of
purpose, it appears possible to have extensive relation-
ships with a plaintiff and still not be a “party” (legal
personality) to that plaintiff’s lawsuit if none of your
relationships embrace the same purpose as is implied
by the plaintiff’s allegation. Thus, a significant challenge
to a plaintiff’s claim and a court’s resultant jurisdiction
might be a denial of engaging in whatever specific
common purpose is alleged to underlie the plaintiff’s
claim.

GG Not precisely so. To equate the “reality” of legal
personalities of corporations with that of “normal
human beings” is deceptive since both legal personali-
ties are equally artificial. Since all legal personalities
are artificial, none is “real” (endowed by God). The only
“real” personality is the single “natural” (not “legal”)
personality of a human being. The author thus implicitly
denies the existence of God-given, unalienable Rights
and even God, Himself.

It is believed that most of the confusion of
thought with respect to the subject comes from the
disposition to read into legal personality the quali-
ties of natural human personality.3! PP So Mr. Gray
gets his “will”32 and so Mr. Salmond his “interest.”33
Soitis that Mr. Geldart is led to observe that:

“If corporate bodies are really, like indi-
viduals, the bearers of legal rights and du-
ties, they must have something in common
which qualifies them to be such and if that is
not personality we may fairly ask to be told
what it is.”34

As evidence of the personality of such bodies,
apart from the personality of the individuals who com-
pose them, we are reminded that the same individu-
als may form two distinct corporations.3® But the
same has been held of partnerships.3¢ We are re-
ferred also to a so-called group mind3” and cited the
obvious fact that people behave differently and get
different results in an organization than when acting
alone. But the isolated individual will also behave dif-
ferently in different circumstances, and yet there is
no need to read this variety into his legal person-
ality.EE If it should suit the convenience of the econo-
mist or the sociologist to recognize in the group an
economic or a social personality, he would certainly
be privileged to do so, and, if he did, doubtless he
would fix upon some one or more of the various as-
pects of group behavior as the identifying quality
which the group must share with a natural person.
But the ship, the corporation and the natural person
all require the same thing to make them legal per-
sons, namely, to be a party to legal relations. None of
them requires anything more.FF

The voluminous arguments about whether corpo-
rate personality is real or fictitious, are, for the most
part; to no purpose, chiefly for lack of a definition of
terms.38 One man'’s reality is another man’s fiction.3°
In a sense, every idea that enters the human mind is
a fact and has reality. In another sense it may be a
fiction. One may as well ask if the “Private Life of
Helen of Troy” is real or fictitious. There is certainly
such a book. The legal personality of a corporation is
just as real as and no more real than the legal per-
sonality of a normal human being.G¢ |n either case
itis an abstraction, one of the major abstractions of
legal science, like title, possession, right and duty.4°



If, without suggesting that there is an analogy for all pur-
poses, we compare title with personality, it may be that we
shall clarify somewhat our ideas about the latter term. To say
that a subject has legal personality is to say that it [“it"—not
“he”]is a party to legal relations without indicating in particu-
lar what the relations are. To say that one has title, is to say
that one is a party to a particular class of legal relations, namely,
those which go with the ownership of property. In either case,
if one takes away all the rights, powers, privileges and immuni-
ties that shelter under the term, there is nothing left except
the shelter which, thereafter, is but a word without a mean-
ing.*! To regard legal personality as a thing apart from the
legal relations, is to commit an error of the same sort as that
of distinguishing title from the rights, powers, privileges and
immunities for which it is only a compendious name. Without
the relations, in either case, there is no more left than the smile
of the Cheshire Cat after the cat had disappeared.

The concession theory—that the corporation must be cre-
ated by legislative act—has mystified the concept of corpo-
rate personality. But this theory, as well as the fiction theory,
was devised for a purpose.*? Joint stock companies and de
facto corporations testify that the legislative grant is by way of
control rather than an act of creative magic.43 That the legisla-
ture has seen fit “to interpose a non-conductor through which,”
to quote Justice Holmes, “it is impossible to see the [natural]
men behind [the “non-conductor”/corportion]”44HH is prop-
erly effective to the extent of the legislative intent [purpose],
but it does not mean, either that the non-conductor is to make
a Frankenstein creature of the corporation, or that the same
nonconductor may not properly be applied in appropriate situ-
ations to unincorporated associations.*> ! The distinction is in
degree and notin kind.

We have assumed that to be a legal person is to be a party
to legal relations, and have seen that the sovereign can, and, if
it suits its purposes, does, confer legal personality upon sub-
jects that are not human beings [like “ALFRED”]. If we are to
be consistent with these premises, we shall have to abandon
the idea sponsored by Austin, Hohfeld, Justice Holmes, and
others, that only natural persons are parties to legal relations.4®
In so far as legal persons and natural persons are the same,
this is true.? But if the sovereign power confers legal person-
ality upon a ship, or an idol, or upon an abstraction, such as
one of the functional aspects of an individual or of an orga-
nized group, such ship or idol or functional aspect ipso facto is
party to legal relations. To insist that only human beings are
competent to the part is to confuse the concept of legal per-
sonality, in the same way as reading into the concept, when
applied to non-human subjects, the attributes of human be-
ings.

HH Thys, it may be “impossible” for
the “man” behind an artificial entity to
“appear” in court. How could that “im-
possibility” by overcome? Perhaps by
“special appearance” at the beginning of
the trial wherein you assert your status as
a natural person and/or deny the exist-
ence of any relationship and common
purpose between yourself and the plaintiff
on which the plaintiff has based his claim.

I Thus, it appears possible for the
government and courts to impose an
artificial/ “corporate” legal personality on
“entities” (relationships) that are not, in
fact, incorporated. For example, your
relationships to your spouse, landlord, or
bank might each be impressed with a
corporate legal personality even though no
corporation had, in fact, been “created by
legislative act”. Once that corporate legal
personality were created, it might thereaf-
ter be “impossible to see the [natural]
men behind” that artificial entity.

This process seems to conform very
nearly to the phenomenon that many
constitutionalists believe takes place in
our courts today. The courts create or
impose an artificial entity (“ALFRED”) on
the defendant and thereafter refuse to
“see” the natural man (“Alfred”) or
recognize any of his claims to unalienable,
God-given Rights.

4 Note that the author did not write
that legal persons and natural persons
were, in fact, the same; he wrote “insofar”
at they are the same. More importantly,
note that a “legal person” or “natural
person” both appear to a singularities like
a specific corporation (IBM) or specific
man (Alfred Adask). However, each of
these singularities may have an unlimited
number of “legal personalities”. Thus, it
appears that a “legal person” is not a
“legal personality”—it is merely the
singular name under which a multitude of
“legal personalities” might operate.



KK The author implies that the ultimate purpose for “attributing” (or
“construing”) legal personalities is to benefit some human being. Whenever
| see “benefit,” | assume the presence of “beneficiaries” and therefore a
trust. Similarly, the term “burden” reminds me of the duties of trustees.
Again, the concept of “legal personality” seems congruent with our current
understanding of constructive trusts. In both instances, the courts seem
to attribute or construe a relationship or trust upon two parties in order to
make both (especially the defendant) a “party” to a lawsuit and subject to
the court’s jurisdiction.

LL Here, the author seems to mean that the advantage to attributing
legal personalities is that the sovereign need not “ultimately analyze” and
thus expressly explain the new capacity, rights and duties to the subject on
which they’ve been imposed. Thus, the attribution of “legal personality”
(like the construing of constructive trusts) is a kind of trickery that a would-
be “sovereign” can use to “secretly” gain jurisdiction over parties not
naturally subject to that jurisdiction—and never bother explaining to these
new subjects how that jurisdiction was obtained.

But. If this process avoids the “necessity” of the “ultimate analysis” of
who will benefit (and how) from the imposition of legal personalities, the
process still does not appear to absolutely prohibit that “ultimate analysis”.
This suggests that strategies might be devised to demand that the court/
government expressly reveal who (in a particular case) will benefit from the
imposition of legal personalities and whether those “benefits” are sufficient
offset the loss to the parties of their God-given, unalienable Rights.

MM First, if the purpose of legal personality is to “regulate behavior,” of
human beings, then it’s clear that legal personality is used to thwart or
diminish one’s natural, God-given liberty. Second, the attribution of a legal
personality to one person appears to not only affect that person, but also all
others who relate to that person. For example, in 2000 A.D. (approxi-
mately) the Indianapolis Baptist Temple was raided and seized by the IRS.
In general, the reason for seizure was because that church had not been
paying income taxes. But more specifically, the church was seized because
it had employed persons who had Social Security Numbers and neverthe-
less failed to take out withholding for those employees. Even though the
employees ultimately paid all required taxes and S.S. “contributions,” the
church was seized. Why? Perhaps because the employees, by virtue of
having SSNs had a legal personality that not only created rights and duties
for the employee, but also for any employer who hired that individual.

Thus, the “legal personality” of the person holding the SSN may have
created rights and duties on people relating to that person. If | had to
guess, I'd bet the church wrote checks to the employees that were depos-
ited in bank accounts identified with SSNs. If so, the deposited checks
may have “proved” that the employee was hired in the “legal personality” of
a person with a SSN and thereby subjected both the employees and the
church to the “legal relations,” rights and duties imposed by the Social
Security Trust Fund.

It is true, of course, that
the benefits and burdens of le-
gal personality in other than hu-
man subjects, on ultimate analy-
sis, result to human beings,
which, we have no doubt, is
what the writers above cited
mean.XK But the very utility of
the concept, particularly in the
case of corporate personality,
lies in the fact that it avoids the
necessity for this ultimate analy-
sis.47 LL

And this leads us back to
the question put in the begin-
ning, as to why lawyers and
judges assume to clothe inani-
mate objects and abstractions
[relationships?] with the quali-
ties of human beings, a ques-
tion which we trust we may now
be permitted to modify so as
to ask why it is that on such
objects and abstractions we
confer legal personality. Mr.
Dewey says we do not make
molecules and trees legal per-
sons because “molecules and
trees would continue to behave
exactly as they do whether or
not rights and duties were as-
cribed to them.”#8 But, though
the function of legal personal-
ity, as the quotation suggests,
is to regulate behavior it is not
alone to regulate the conduct
of the [artificial or inanimate]
subject on which it is conferred;
it is to regulate also the con-
duct of human beings toward
the subject or toward each
other.MM |t suits the purposes
of society to make a ship a le-
gal person, not because the
ship’s conduct will be any dif-
ferent, of course, but because
its personality is an effective in-
strument to control in certain
particulars the conduct of its



owner or of other human beings.
The broad purpose of legal per-
sonality, whether of a ship, anidol,
a molecule, or a man, and upon
whomever or whatever conferred,
is to facilitate the regulation, by
organized society, [The “collec-
tive”?] of human conduct and
intercourse.NN

If we grant this, we should be
in a position to make effective use
of the concept, without overwork-
ing it on the one hand, as it may
be we have done in the case of
corporations, or making too little
use of it on the other, as we may
have done in the case of unincor-
porated associations. Itis con-
ventional and orthodox to say that
a corporation is a legal person and
a partnership is not. The state-
ment is only partially true. For
some purposes a partnershipis a
legal person®? and for some pur-
poses a corporation is not.5000

But, aside from its inaccuracy,
there is a double danger in such
an unqualified statement. One we
have already noted, namely, that
the use of the word “person,” in
accordance with Mr. Hohfeld’s
“principle of linguistic contamina-
tion,” is an open invitation to read
into the concept the qualities of
natural persons, which, according
to the statement, would be attrib-
uted to a corporation and denied
to a partnership.5! The other dan-
ger is that the two propositions,
thus defined, may be exalted to
the dignity of principles from which
to deduce conclusions.52 Indeed,
corporate personality is the prin-
ciple from which much, if not
most, of the present law of cor-
porations, in form at least, has ac-
tually been deduced. We say in
form, because the facility with
which corporate personality has

NN Again, this “regulation” seems contrary to the principles of free-
dom and liberty. According to the second sentence in the “Declaration of
Independence,” the primary purpose of government is to “secure” the
“unalienable Rights” given each man by God. Insofar as the “regulation”
achieved through “legal personalities” tends to deny those unalienable
Rights, that regulation and legal personalities are contrary to basic
American principles. Moreover, we may reasonably ask what part of our
Declaration or State and Federal constitutions delegate power to our
government to secretly attribute legal personalities to formerly free men?
In a government of allegedly limited powers, where did We the People
expressly delegate power to the government to secretly “attribute” a
multitude of legal personalities to each of us that impose unexpected
legal rights and duties which effectively deprive us of our God-given
unalienable Rights?

00 Again, note the significance of “purpose”. Your legal personality
atany moment is a function of your purpose. And what legal personality (if
any) might you have if your sole purpose, at all times, was to serve God
and/or earn eternal salvation? What would happen if all of your signatures
were immediately preceeded by the disclaimer, “without prejudice to my
God-given, unalienable Rights”? Would that disclaimer/qualification
establish that you would never knowingly enter into a “legal personality”
that violated or compromised those God-given Rights? That disclaimer
over your signature might qualify every “legal personality” into which you
entered. It would establish that it was your purpose (when you filled out a
bank account application or drivers license application) to do nothing that
would violate or compromise your primary relationship to God.

According to the “legal personality” process, by establishing your
“purpose,” you also impose that purpose on anyone who relates to you in
that “legal personality”. In other words, just as the SSNs of the folks who
worked at the Indianopolis Baptist Temple may have “contaminated” their
employer with duties to Social Security and the IRS, your signature
claiming your unalinable Rights might similarly “contaminate” those
government officials who subsequently relate to you with a duty to “se-
cure” those God-given Rights.

Others have qualified their signatures with disclaimers like “sui juris”
and “Without Prejudice 1-207”. But, so far as | know, few have under-
stood (and thus been able to argue) that the significance of the disclaimer
is to specify the “purpose” under which each legal personality is formed.
OK, so you wrote “sui juris” next to your signature. But what will you say
if they judge asks what you meant? What was your purpose in writing “sui
juris”? Was it superstitious attempt to ward off the government much like
using a Cross is rumored to ward off vampires?

Or can you specifically explain that your purpose in writing “sui juris”
was to establish your purpose for whatever relationship flows from that
signature and thus qualify and restrict the resulting legal personality? If
you can’t specifically explain why you did something (your purpose), then
your act will probably have no legal effect as a defense against government
jurisdiction and regulation.



PP Say whaaat? | usually interpret that kind of mumbo-
jumbo as evidence that the author is writing to conceal
rather than reveal. Whatever the author meant, it’s beyond
me. If you can deduce his meaning, let me know.

QQ Here, the author tells us that a single name (like
“ALFRED”) can have any number of legal personalities.
However, the fact that “ALFRED” has the capacity to have
several legal personalities does not mean that “ALFRED”
necessarily has all legal personalities or even any particular
legal personality. The question is one of purpose. If the
person acting as or for “ALFRED” does not share a common
purpose with another particular person, that person cannot
invoke a court of equity to enforce the rights and duties of
that a non-existant legal relationship, legal personality and
status as party to the case. “ALFRED” the driver is not
“ALFRED” the bank customer or “ALFRED” the Social
Security beneficiary. Different purposes create different
legal personalities and resultant duties and liabilities. Your
name seems generally unimportant. Your purpose (and
perhaps that of the legislature when it passed various
laws), however, appears to be the crucial, determinative
factor.

RR Here “merit” seems to imply a case-by-case determi-

T b

nation of each legal personality’s “purpose”. To paraphrase
Johnny Cochran, “If the purpose don’t fit, you must acquit.”
Beyond that, the legal personality of a defendant is prob-
ably always presumed based on the plaintiff’s initial claim.

If the defendant fails to expressly deny that “legal personal-
ity” and especially its underlying purpose, | suspect that the
court will assume automatic “in personam” jurisdiction over
the defendant. Essentially, when the plaintiff files his case,
he implicitly claims he and the defendant shared a common
“purpose”/relationship and that the resulting “legal person-
ality” makes the defendant a “party” to the case. Unless
the defendant expressly denies that underlying purpose and
alleged legal relationship, he’s probably caught in the
court’s jurisdiction.

adapted itself to the inevitability of the deduc-
tive process suggests that not infrequently
there is something more compelling than the
major premise back of the phraseology of the
opinions or between the lines, which demands
aworkable conclusion.>3PP

Itis not the part of legal personality to dic-
tate conclusions. To insist that because it has
been decided that a corporation is a legal per-
son for some purposes it must therefore be a
legal person for all purposes, or to insist that
because it has been decided that a partner-
ship is not a legal person for some purposes it
cannot therefore be so for any purposes, is to
make of both corporate personality and part-
nership impersonality a master rather than a
servant, and to decide legal questions on irrel-
evant considerations without inquiry into their
merits.%* Issues do not properly turn upon a
name.QQ

Kynge had the right idea, when, in 1293,
in answer to Spigurnel’s objection that his cli-
ent was not a cousin, so as to sue out a writ of
cosinage, he urged that, since there was no
other remedy available to him, a man’s great-
great-grandfather was his cousin for that pur-
pose.? If the court had followed this reason-
ing, we may doubt whether even Kynge would
have thought the decision an authority on which
to fix degrees of consanguinity for other pur-
poses.

A Brooklyn traffic court last summer de-
cided that a hearse is a pleasure vehicle. The
issue was whether hearses should drive in a
traffic lane assigned to pleasure vehicles orin
another traffic lane assigned to trucks and other
commercial vehicles. The propriety of the de-
cision, | take it, is unquestioned. But if some
later court, on the authority of that case, should
apply to hearses a Sunday law against driving
pleasure vehicles on the Sabbath, the decision
would be neither good logic nor good sense.

Whether a corporation, or a partnership,
or other unincorporated association is to be
treated as a legal person in a particular respect
[for a particular purpose], is improperly decided
unless decided on its own merits.RR That it [a
corporation] is so regarded [as a legal person]
in other respects [for other purposes], though



perhaps relevant, is certainly not conclusive.SS
Cases accumulate in which the courts have rec-
ognized a partnership entity,%¢ and at the same
time cases also accumulate in which the courts
look behind the corporate veil.?” Thus it is that
the utility of the concept breaks down the part-
nership dogma, while, on the other hand, the
abuse of the concept exposes limitations on the
corporate dogma.® Legal personality is a good
servant, but it may be a bad master.5?TT
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inquiry, summons, or allegation. Therefore, I'm not party
to your case. So please, buzz off.

MMIndeed. Since this article was written in 1928,
we seem to have advanced a long way down the road of
“legal personality”. And if this doctrine lies as close to
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Acting as teller, he refused to pay himself as agent for the holder, because
the drawer had no funds in the bank. Then, as teller, he handed the check
back to himself as agent for the holder and as agent for the holder he
returned it to himself as notary public to have it protested for non-pay-
ment. After he had protested it as notary, he delivered it back to himself
as agent for the holder and, thereupon, in that capacity, turned it over to
his principal, the owner. Such multiplicity we take as a matter of course.

27 MECHEM, ELEMENTS OF PARTNERSHIP (2d ed. 1920). § 199.

28 Thompson v. Young, 90 Md. 72, 44 Atl. 1037 (1899) .

29 Evans v. Gore, 253 U. 5. 245, 40 Sup. Ct. 550 (1920) .

30 “In recognizing the possibility of one man having, as we should say,
two capacities, a natural and a politic or official capacity, the law made an
important step; these are signs that it was not easily made.” 1 POLLOCK
& MAITLAND, op. cit. supra note 24, at 506.

whether the profession wishes to regard this as a problem in legal
personality or not, the phenomenon has long been common property. In
lolanthe,” one of Gilbert and Sullivan’s comic operas, the old Lord
Chancellor, who has fallen in love with his rich and beautiful young ward,
faces with trepidation the dilemma which confronts him by reason of the
numerous capacities in which he has to deal with the situation. “Can the
Lord Chancellor,” he asks, “give his own consent to his own marriage with
his own ward? Can he marry his own ward without his own consent? And if
he marries his own ward without his consent, can he commit himself for
contempt of his own court? Can he appear by counsel before himself to
move for arrest of his own judgment? Ah, my lords, it is indeed painful to
have to sit upon a woolsack which is studded with such thorns as these.”

31 “It is personality, not human nature, that is fictitiously attributed by
the law to bodies corporate.” SALMOND, op. cit. supra note 2, at 272.

32 Supra notes 4, 5.

33 Supra notes 6, 7.

34 Geldart, op. cit. supra note 4, at 97.

35 Brown, The Personality of the Corporation and the State (1905) 21 L.
Q. Rev. 365, 866.

36 West & Co. v. The Valley Bank, 6 Ohio St. 169 (1856); Second
Nat'l Bank of Oswego v. Burt, 93 N. Y. 233 (1883) .

37 “In every group of men acting together for a common purpose, the
common purpose inevitably begets a common spirit which is real, though it
may be vague and indefinite to us because our vision is limited, or because
the group is in the making. The group becomes, or tends to become, a
unit, and as Bluntschli so well said, a mere sum of individuals as such can
no more become a unit than a heap of sand can become a statute. So a
symphony is something more than a mere concurrence of sounds and a
cathedral than so much stone and mortar. . . The group is not an organism
(natural), and numberless difficulties have to be overcome when the group
mind seeks realization in the external world . . . The difficulties will be
overcome somehow, though possibly the group may never pass beyond the
state when action of the whole is only possible by combined action of each
of the parts.” Brown, op. cit. supra note 35, at 368, 369.

38 For discussions by “realists” see: GIERKE, POLITICAL THEORIES OF
THE MIDDLE AGES (1900), Maitland’s Introduction; Geldart, loc. cit. supra
note 4; Laski, The Personality of Associations (1916) 29 HARV. L. REV. 404;
chapter on “Moral Personality and Legal Personality” 3 MAITLAND, op. cit.
supra note 19.

“Much disinclined though he may be to allow the group a real will of
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n men unite themselves in an organized body, jurisprudence, unless it
wishes to pulverize the group, must see n plusl persons. And that for the
lawyer should | think be enough . . . A fiction that we needs must feign is
somehow or another very like the simple truth.” /bid. 316.

For discussions by non-realists, see: FREUND, THE LEGAL NATURE OF
CORPORATIONS (1896); Cohen, Communal Ghosts and other Perils in Social
Philosophy (1919) 16 JOURNAL OF PHILOSOPHY, PSYCHOLOGY, AND
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that created it; at another it is a set of transactions giving rise to obliga-
tions not authorized expressly by the charter, but read into it by opera-
tion of law.” Ibid. 291.

This paper is interested in the corporation as a functional aspect of
an organized group of which legal rights and duties are predicated. Other
aspects of the corporation may be just as important for other purposes,
but they are strangers to its legal personality.

39 The possibilities for discussion are suggested by Mr. Kocourek’s
distinctions. According to him, corporate personality is not a fiction but a
fact. But neither, says he, is it real, nor is it either natural or artificial.
Rather, it is a conceptual fact. Kocourek, Review of Hohfeld, Fundamental
Legal Conceptions (1928), (1924) 18 ILL. L. REV. 281. et seq. To our mind,
Mr. Kocourek’s is a discriminating treatment, and yet, without further
definition, a conceptual fact may as well be a fiction for lack of correspon-
dence to an objective world. For some purposes this would satisfy the
definition of a fiction.

40 “The legal personality of the so-called natural person is as artificial
as is that of the thing or group which is personified. In both cases the
character or attribute of personality is but a creation of the jurist’s mind—a
mere conception which he finds it useful to employ in order to give logical
coherence to his thought.” WILLOUGHBY, THE FUNDAMENTAL CONCEPTS
OF PUBLIC LAW (1924). 84.

41 HOHFELD, op. cit. supra note 12, at 23—64; HEARN, LEGAL RIGHTS
AND DUTIES (1883) 186.
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42 Dewey, The Historic Background of Corporate Legal Personality (1926)
35 YALE LAW JOURNAL 655; Raymond, op. cit. supra note 18, at 362; 3
MAITLAND, op. cit. supra note 19, at 308 et seq.; Geldart; loc. cit. supra
note 4; 1 POLLOCK & MAITLAND, op. cit. supra note 24, at 502.

43 3 MAITLAND, op. cit. supra note 19, at 389. “The sovereign act
was not creation, but permission.” Raymond, op. cit. supra note 18, at 363;
Warren, loc. cit. supra note 19; ibid. De Facto Corporations (1907) 20 HARV.
L. REV. 456; Deiser, op. cit. supra note 17, at 304.

44 Donnell v. Safe Co., 208 U. 5. 267, 273, 28 Sup. Ct. 288, 289
(1908) .

45 “The extent to which a group is treated as one by those dealing
with it depends entirely on the demands of practical convenience.”
Raymond, op. cit. supra note 18, at 352.

“There is therefore nothing in the nature of things which prevents a
court from recognizing as a legal unit a body of persons unauthorized by
the sovereign to act as a unit, but in fact acting as a unit.” Warren, op. cit.
supra note 19, at 309.

[Thus, a court can “recognize” a corporate “personality” even though an
entity (like one or more men) is not, in fact, incorporated. The determining
factor is not their corporate charter, but their conduct, their actions.]

“If the law allows men to form permanently organized groups, those
groups will be for common opinion right-and-duty-bearing units; and if the
law-giver will not openly treat them as such, he will misrepresent, or, as
the French say, he will ‘denature’ the facts; in other words, he will make a
mess and call it law.” 3 MAITLAND, op. cit. supra note 19, at 314.

46 HOHFELD, op. cit. supra note 12, at 75, 76, 198, 199, 200 and notes.

“The only entities who can really be invested with rights are natural
persons.” Baty, The Rights of Ideas—And of Corporations (1920) 33 HARV. L.
REV. 858, 360.

“All rights reside in, and all duties are incumbent upon, physical or
natural persons.” AUSTIN, JURISPRUDENCE (5th ed. 1885) 354, quoted
by HOHFELD, op. cit. supra at 200.

“There are not two kinds of persons. There is but one, and the law

makes its enactments only for men. Deiser, op. cit. supra note 17, at 231.

47 "1t is beside the question that ultimate rights reside In the indi-
viduals. That question may well rest until we have to deal with the
individual.” Deiser, op. cit. supra note 17, at 234.

“Rights must at times be administered without reference to this
ultimate holder—that is, without reference to the person, who may in the
end derive the benefit of them.” Ibid. 300.

It is submitted that these are more discriminating than the state-
ments quoted in the preceding note. So is the statement that: “Every
right belongs to a legal unit or units; every obligation binds a legal unit or
units.” Warren, op. cit. supra note 19, at 305.

That the personality of a corporation is only a “shorthand expres-
sion,” or a mere “figment,” “for the sake of brevity in discourse,” does
not distinguish the corporate legal personality from the legal personality
of a human being. To say that X, a human being, has a right against Y, is
merely a shorthand way of predicting that in certain contingencies
governmental agencies will bring some one of a variety of sorts of
pressure to bear on Y to make him act or forbear in certain particulars in
X’s favor. See Corbin, op. cit. supra note 3, at 164.

[I disagree. This comment ignores the rights given by God, but
unenforced by governments. If the sole criteria for the existence of rights
is whether a government will enforce them, then government, not God, is
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the sovereign. God-given Rights exist; governments may choose not to
enforce them, but they do so at their peril.]

48 Op. cit. supra note 42, at 661.

49 BURDICK, PARTNERSHIP (3d ed. 1917) 83.

50 (1926) 5 TEX. L. REV. 77, 78, 79.

51 “It is unfortunate that the word Person, as a technical term, should
have found lodgment in jurisprudence, for the idea connoted by it is quite.
distinct from the meaning attached to it by the moralist or psychologist,
and, the difference not being steadily kept in mind, much confusion of
thought has resulted.” WILLOUGHBY, op. cit. supra note 40, at 31, 32.

“The power of words is such that, this word person once launched
into circulation, has attached to it an absolute value.” Deiser, op. cit. supra
note 17, at 231.

“There is a danger of being led by a technical definition to apply a
certain name, and then to deduce consequences which have no relation
to the grounds on which the name was applied.” Justice Holmes in Guy v.
Donald, 203 U. S. 399, 406, 27 Sup. Ct. 63, 64 (1906) .

52 One writer makes the fateful statement that “whatever deductions
may be made from the theorem (of corporate personality), what corollar-
ies may be said to flow from it, must inevitably be made,” a statement
hardly to be reconciled with the same writer’s treatment of the theorem
as a “working principle.” Deiser, op. cit. supra note 17, at 307, 308.

53 The Continental Tyre and Rubber Co. v. Daimler Co. [1915] 1 K. B.
893, [1916] 2 A. C. 307, is a happy illustration. The plaintiff in that case,
suing in an English court on contract for a debt, was a corporation
chartered under English law and doing business in England. All of its
directors and shareholders, however, were Germans living in Germany,
except the secretary who was a naturalized Englishman, formerly German,
who held one share. The case was tried during the world war and the
question arose whether the company was English or German within the
meaning of the Enemy Trading Act. In the Court of Appeal the corporate
personality prevailed, so that the enemy character of the directors and
share-holders had no effect either upon the character of the firm or upon
its power to sue. In the House of Lords, Lord Halsbury, disagreeing with
the conclusion, had to rely on a different principle. He chose for his
purpose that which makes lawful means unlawful if used for unlawful ends.
[purposes] Lord Parmoor agreed with Lord Haisbury’s conclusion, but as a
deductive logician he displayed greater astuteness and finesse in getting
the desired result without going back on the corporate entity. Like a
Daniel come to judgment, he decided what he called the principle issue
for the plaintiff, namely, that it was an English company despite the enemy
character of its directors; but, even so, it was helpless to appoint a
solicitor to represent It in litigation without the act of the Germans, so
that it could not sue. “The pound of flesh is yours, but be careful of the
blood!*

Having regard to the logical method exemplified in passages of these
opinions, may we not yet hope to learn how many angels can sit on the
point of a needle? But it would be unfair to judge the court by its
method. In occasional passages the real reasons become articulate. For
example, in Lord Justice Bulkley’s observation that, “If the personality of
the corporators can for no purpose be regarded, there is nothing to
prevent alien enemies from owning and sailing British ships under the
British flag,” ([1915] 1 K. B. 918), or in Lord Halsbury’s objection that, “It
seems to me too monstrous to suppose that . . . enemies of the State,
while actually at war with us, be allowed to continue trading and actually
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to sue for their profits in trade in an English court of justice.” [1916] 2 A.
C. 316. Having regard to such passages, as well as to the conclusion
finally reached, we may take comfort in the suggestion that the inevitabil-
ity of a major premise is perhaps not so inevitable after all.

But the corporation is sometimes more insistent on its personality, as,
for example, in People’s Pleasure Park Co. v. Rohleder, 109 Va. 439, 61
S.E. 794 (1908), where a sale of lands to a corporation composed entirely
of negroes, to be used as a recreation ground for negroes, was held not
to violate a “condition” that the title should never vest in “persons of
African descent.”

That there is nothing ultimate or absolute in the personality of the
corporation is evident from decisions holding the same corporation to be
a legal person in one litigation and for one purpose, Sloan Shipyards
Corporation v. Emergency Fleet Corporation, 258 U. 5. 549, 42 Sup. Ct.
386 (1921); and not a legal person in another litigation for another
purpose. United States v. Walter, 263 U. 5. 15, 44 Sup. Ct. 10 (1923).
[Again, we see that if you can deny that you are have a legal personality
for the “purpose” of the plaintiff’s claim, you can seemingly deny being a
party to the suit.]

That the same is true of the impersonality of unincorporated associa-
tions is attested by decisions holding the same joint stock company to be
a legal person for the purpose of being prosecuted under a criminal law,
United States v. Adams Express Co., 199 Fed. 821 (W. D. N. Y. 1912);
and not a legal person for the purpose of getting into the federal courts
on diversity of citizenship, Rountree v. Adams Express Co., 165 Fed. 152
(C. C. A. 8th, 1908); and again, to be a legal person for being served
with process, Adams Express Co. v. State, 55 Ohio 69, 44 N. E. 506
(1896). See (1926) 36 YALE LAW JOURNAL 254 et seq.

As courts of law are not consistent in decrying the personality of the
firm, so courts of equity are not consistent in admitting it. The very same
court will at one time deal with the firm as a person, and at another time
assert that it is not an entity. Brannan, The Separate Estates of Non-
Bankrupt Partners in the Bankruptcy of a Partnership (1907) 20 HARV. L.
REV. 589.

54 The position of the chairman of the committee that drafted the
Uniform Partnership Act, that a legal fiction (or postulate) should not be
permitted to shut off an examination of the merits of an issue is, it is
believed, eminently sound. Lewis, op. cit. supra note 19, at 297.

55 Y B. 20 & 21 Edw. |, 154.

56 Crane, The Uniform Partnership Act, A Criticism (1915) 28 HARV. L.

REV. 762; Cowles, The Firm as a Legal Person (1903) 57 CENT. L. J. 343.

57 (1926) 36 YALE LAW JOURNAL 254; (1926) 5 TEX. L. REV. 77; (1926)

10 MINN. L. REV. 598.

58 Persona Ficta has repaid the hospitality of the law . . . by making
the legal household permanently uncomfortable.” Deiser, op. cit. supra
note 17, at 131. If this is true, it has been unnecessarily so.

59 Without committing him to anything that appears therein, the
writer wishes to acknowledge his very great indebtedness to Prof. Walter
Wheeler Cook, on whose major ideas of jurisprudence he has drawn freely

in the foregoing discussion. -
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